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In the Circuit Court of the United States, Ninth Ctr- 
cuit, in and for the District of Montana. 


E. W. CRELLIN, W. H. JACKSON, and B. N. 
MOSS, Copartners, Doing Business Under the 
Firm Name and Style of the DES MOINES 
BRIDGE & TRON COMPANY, 

Plaintiffs, 
VS. 

THE CITY OF FORSYTH, an Incorporated City 
of the Third Class of the State of Montana, 
Formerly the Town of Forsyth, 

Defendant. 
Complaint. 

Now comes the plaintiffs in the above-entitled ac- 
tion, and for cause of action against defendant com- 
plain and allege: 

1. That plaintiffs, E. W. Crellin, W. H. Jackson, 
and B. N. Moss, are now, and were during all the 
times hereinafter mentioned, copartners, doing busi- 
ness under the firm name and style of the Des Moines 
Bridge & Iron Company, with their headquarters 
and principal place of business in the city of Des 
Moines, in the State of Iowa; that they and each of 
them are residents and citizens of the State of Iowa; 
that the amount in controversy in this suit exceeds 
the sum of €2,000.00, exclusive of interests and costs. 

2. That the City of Forsyth, the defendant herein, 
is now an incorporated city of the third class of the 
State of Montana, and was at a time prior to the 
commencement of this action,an [2] incorporated 
town in the State of Montana. 
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3. That on or about the 25th day of May, 1907, the 
said defendant entered into a certain contract in 
writing with the plaintiffs herein, for the construc- 
tion, building and erection of a certain waterworks 
system and plant in the said town, now city, of 
Forsyth, a copy of which contract is hereto attached, 
marked Exhibit ‘‘A,’’ and hereby made a part of this 
complaint. 

4. That in and by the terms and conditions of said 
contract, plaintiffs herein agreed to furnish all of 
the material and labor, necessary for the construc- 
tion of, and to construct a waterworks system and 
plant in the town, now city of Forsyth, according to 
the detailed plans, specifications and drawings 
thereof by the Iowa Engineering Company of Clin- 
ton, Iowa, the engineers of the said town, in the plan- 
ning of said waterworks system and plant, and filed 
in the office of the Town Clerk of said town, at and 
for the consideration and compensation agreed to be 
paid to the said plaintiffs, by the town, now city of 
Forsyth, as set forth and described in said contract; 
that immediately after the execution of said con- 
tract, and on or about the 25th day of May, 1907, 
plaintiffs under, in pursuance, and by, and by virtue 
of said contract and the said plans, specifications and 
drawings therein referred to, commenced the work 
and labor on said water plant and system, and com- 
menced the furnishing of the materials, machinery 
and fixtures necessary for and to be used in the con- 
struction of the same, according to the terms and con- 
ditions of said contract, plans, specifications and 
drawings, and continued thereafter in the perform- 
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ance of such labor and work and the furnishing of 
such materials, machinery and fixtures, and duly 
performed all the terms, stipulations and conditions 
of said contract, plans, specifications and drawings, 
on their part to be performed, and that said water- 
works system and plant were fully completed by 
plaintiffs, and [3] turned over to defendant, and 
the same duly accepted by the said defendant, and 
that said defendant is now, and ever since the said 
acceptance thereof, has been in full and absolute con- 
trol of the same and the whole thereof. 

oO. That at the said contract prices for said work 
and labor, and for materials, machinery and fixtures 
to be, and which were furnished, in the construction 
and building of said waterworks system and plant, 
by plaintiffs to defendant, at its request and under 
its orders, and by virtue of the terms of said contract, 
the total amount due and to be paid plaintiffs, was 
the sum of $38,827.26. 

6. That from time to time during the progress of 
the construction of said water plant, as contemplated 
in said contract, various estimates were made of 
work done and material furnished, and duly pre- 
sented to the defendant, which were allowed and paid 
by said defendant to said plaintiffs under the terms 
of said contract, the sum of $31,460.44. 

7. ‘That the said contract was fully completed by 
the plaintiffs herein, and the said waterworks and 
system were turned over to the said defendant on or 
about the 30th day of April, 1908, and duly accepted 
by said defendant as being completed under and in 
accordance with the terms of said contract, and that 
said defendant has ever since said date had the sole 
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and exclusive possession and control of said water- 
works plant and system, and has used the same for 
the purpose intended. 

8. That on or about the day of April, 1908, 
plaintiffs presented an itemized statement in writing 
to tlhe said City Council of the said defendant, in the 
form of a final estimate, account and claim for ma- 
terials furnished and labor performed under the 
terms of said contract, which said itemized statement 
in writing, final estimate, account and claim was in 
the words and figures following, to wit: [4] 


‘April 28, 1909. 


Honorable Mayor and Council, 
Forsyth, Montana. 
Gentlemen: 
Having entirely completed our waterworks con- 
tract with your city we hereby submit the following 
estimate of material furnished and labor performed. 


a0 10” cast pipe laid O92 08... 5. $1315.00 
6167 8” wood‘ ‘* emma... 4810.26 
7405 6 a ne Ct ROIs. 4591.10 
14152 4” yy ff A916... .7005.24 
9558# special castings “ we 14.... 525.60 
Wood plugs 10.00 
18257,29 
2-10” Valve ¢ $35.00.. 70.00 
8-8” Valve “* 29:00... 282700 
9-6” ‘¢  24.00.. 216.00 
154" ** 19.00.. 285.00 
31 Hydrants ‘¢ 43.00.. 1333.00 2136.00 


Carmied Porward...... .... 20393 .29 
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iprowalht Morweard...... .... 
962’ 4” wood pipe not laid at .21 202.02 
3179’ GO” 66 ee 66 66 6é ey) 120.00 
74’ oye 6é 66 6é 66 66 42 321.08 


Witte OM SAME. .....-. .... 6.00 
10% on same as per contract... 39.31 
mapiiceskation contract....... $3465.00 
Extra labor and material...... 0.05 
inv eeomuract.. 2... 1.55: 30.00 
Minterial for samie............ 23.13 
isomers completed... ...5 ..+.. 3250.00 


Extending breeching and two 

Gite climes 2s as ae 21.73 
Pumping plant complete...... 
eiver heater... 2... 22.6.6 eas 


Seepage well complete........ $575.00 
DMeGRATUeDLN.... 5. bs csen ae 191.65 
Seepage Galleries Complete .. 800.00 
Extra Roofing on same....... 20.00 


Catrred Horward.... ......c.ne ee 


Brougiiqnward.. .... 2. ee 
Reservoir Contract Complete.. $5775.00 
sta Columns ae eee 270.00 
oupermintweators. ... 2.5. 2.58 10.00 
69 bbls cement due to changing 

specifications @ $3.50...... 311.50 


[5] 


20893.29 


394.41 


3024.18 


8271.73 
2900.00 
166.00 


766.65 


820.00 


$32236.26 
$32236.26 
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Labor screening gravel, 225 


Wels, 2 iol a 225.00 $6591.50 
38827.96 

Weed. cash as per estimate.... 31460.44 
7367.32 

Add. for steel wheelbarrow. . 3.00 
Less to retain for pump rods, 7370.32 


stem gauge, 
Respectfully, 

DES MOINES BRIDGE & IRON CO., 

iy Bow. Serr.” 

9. That in the records of a meeting of the said 
City Council of said defendant, the town of Forsyth, 
held on May 7th, 1908, the following appears: 

‘‘The Committee on Fire, Light and Water 
presented and read by the Clerk, on motion of 
Alderman Blum, seconded by Alderman Blair, 
the report of the Committee on Fire, Light and 
Water was adopted and approved, and the final 
estimate of the Des Moines Bridge & Iron Com- 
pany was allowed in accordance therewith, and 
the report was ordered made a part of these 
minutes. MRoll-call: Blum, Murri, Irwin and 
Blair, all voting Aye; motion carried.”’ 

10. That the said defendant, the City of Forsyth, 
acting by and through its City Council, duly accepted 
and considered said final estimate, account and claim 
as having been properly presented to the City Coun- 
cil, and said defendant allowed the same, and paid 
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thereon to plaintiffs, the sum of $3,500.00, on the 22d 
day of May, 1908. That no objection was ever made 
to said final estimate, account and claim for monies 
due to plaintiffs from the defendant, under and by 
virtue of the terms of said contract, either to the 
form thereof as presented, or otherwise, but that the 
said defendant, by and through its council, considered 
and acted upon, and allowed said final estimate, ac- 
count and claim as regular in form and properly pre- 
sented, and paid to these plaintiffs [6] thereon the 
said sum of $3,500.00; wherefore, plaintiffs allege 
that whatever, if any, objection there might have been 
to the form of said final estimate, account or claim, or 
to the presentation thereof, and the amount thereof, 
were by the action of said defendant, by and through 
its City Council, duly waived, and defendant is estop- 
ped and cannot be heard to make any objection in 
the premises. 

11. That there is yet due and unpaid as aforesaid 
from said defendant to the said plaintiffs, the sum of 
$3,870.32, and that said defendant has wrongfully 
and unlawfully neglected and refused to pay the 
same, or any part thereof, since the 1st day of June, 
1908, although often requested so to do. 

WHEREFORE, plaintiffs pray judgment against 
the defendant for the sum of $3,870.32, together with 
interest thereon at the rate of 8% per annum, from 
the Ist day of June, 1908, and for costs of suit. 

CLAYBERG & HORSKY and 
GEO. W. FARR, 
Attorneys for Plaintiffs. [7] 
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State of Montana, 
County of Lewis and Clark,—ss. 

John B. Clayberg, being first duly sworn, on oath 
deposes and says that he is the attorney for the above- 
named plaintiffs, E. W. Crellin, W. H. Jackson and 
B. N. Moss; that he has read the foregoing complaint 
and knows the contents thereof, and that the matters 
stated therein are true to affiant’s best knowledge, in- 
formation and belief, and that the affiant makes this 
affidavit because of the absence of said plaintiffs, E. 
W. Crellin, W. H. Jackson, and B. N. Moss, from the 
County of Lewis and Clark. 

JOHN B. CLAYBERG. 


Subscribed and sworn to before me this 14th day of 
April, 1911. 

[Seal] EDWARD HORSKY, 
Notary Public for the State of Montana, Residing at 

Helena, Montana. 

My commission expires on the 23d day of Decem- 
ber, 1913. [8] 

Exhibit ‘‘A’’ [to Complaint—Contract ]. 
CONTRACT. 

THIS AGREEMENT made and entered into this 
twenty-fifth day of May, A. D. 1907, by and between 
EH, W. Crellin, W. H. Jackson, and B. N. Moss, co- 
partners doing business under the firm name and 
style of the ‘‘Des Moines Bridge & [ron Company,”’ 
of Des Moines, Iowa, hereinafter called the con- 
tractor, and the Town of Forsyth, a municipal cor- 
poration, under the laws of the State of Montana, of 
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Rosebud County, Montana, hereinafter called the 
Town: 

WITNESSETH: 

That for and in consideration of the payments, cov- 
enants and agreements hereinafter set forth, to be 
performed by the Town, the Contractor does hereby 
agree to furnish all the material and labor necessary 
for the construction of, and to construct a water- 
works system: in and for the said Town of Forsyth, 
according to the detailed plans, specifications and 
drawings therefor by the Iowa Engineering Company 
of Clinton, Iowa, engineers for said twon in the 
planning of said water-works system, as filed in the 
office of the Town Clerk of said Town, and all and 
sundry the ordinances, resolutions, motions and 
notices to contractors, pertaining thereto, and the 
proposal of the contractor, above named, submitted 
on the 3rd day of May, A. D. 1907, by said contractor 
to said Town, all of which are hereby referred to and 
by this reference, are made a part of this Contract, 
and as [9] described in said plans and specifica- 
tions, the said Contractor does hereby further agree 
to finish and complete said water-works system on 
or before the 10th day of ‘November, A. D. 1907, in 
good, substantial and workmanlike manner and in all 
respects as required by said plans and specifications 
therefor a copy of which is hereto attached, hereof 
made a part, and marked exhibit ‘‘A’’; as is a copy 
of the proposal of the Contractor hereinabove re- 
ferred to, which is hereto attached, hereof made a 
part, and marked exhibit ‘‘B’’; and said contractor 
does also hereby agree to fully indemnify and save 
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harmless the said town from all and every claim for 
damages or damages which may be presented to 
said Town, or which said Town may be subjected 
to or sustained by reason of any fault or neglect on 
the part of the said Contractor, their agents, servants, 
employees or any person or persons acting by, under 
or through them, the said Contractor, during the 
progress of said work or by or from any defect there- 
in, resulting from the fault, neglect or failure of the 
said Contractor to do and perform the same as set 
forth and provided in the specifications thereof. 

In consideration of the foregoing covenants and 
agreements, herein set forth, on the part of said Con- 
tractor to be done and performed, said Town does 
hereby agree to well and truly pay to said Contractor 
out of the fund hereinafter stated, and in the manner 
hereinafter set forth, for the construction of said 
water-works system, as hereinafter stated, viz: [10] 

Mor: 

One pumping station including founda- 

tion for smoke stack, complete ..... 3465 .00 
Two 80-horse power boilers, including 

steel smoke-stack, all complete, as per 

boiler specifications hereto attached, 

hereof made a part and marked ex- 


TNO OG) Oe ec 2 3250 .00 
One sweater heater, complete ............ 166.00 
Two collecting seepage galleries, all com- 

(OIIGWE (5 So Gs ree 800.00 
One seepage well and intake, using 10” 

@#st iron pipe, complete ........... od .00 


One compound Duplex Million Gallon 
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pump using Smith-Vaile Compound 

Duplex Pumping Engine, 12 & 18x 

10x12 full brass lined and fitted as 

per pump specifications hereto at- 

tached, hereof made a part and 

mo@erelked Hochibit **D’’ .......02 eee 2900.00 
One 300,000 gallon storage reservol” as 

per plan and specifications, complete 5775.00 
500 ft. more or less 10” cast iron pipe, 


aepe™ neal root laid ..... eee 2.63 
6,280 ft. more or less of 8” wood pipe, per 
tte meroot laid .......... 2 re 18 
7,480 ft. more or less of 6” wood pipe per 
fatetoot laid ........... 2. “62 
11,100 ft. more or less of 4” wood pipe 
ipereumeal foot laid ........3eeeeee 491, 
All special fittings for pipe line per lb... 0514 
32 hydrants, more or less, 4” inlet, each.. 43.00 
Gave valves, 10” each............00.095 35.00 
= ce BL nae 29 .00 
a e Oo La 24.00 
i es Ae ee re 19500 


The ditch for all the pipe above provide for to be 
514 feet deep. [11] 

It is understood and agreed, however, that all of 
the above prices cover the complete installation of 
the said water works system, together with all and 
every the necessary fixtures, piping, connections, 
water valves or equipment, called for in the plans and 
specifications thereof or that may be necessary to 
operate said machinery and said system, and also the 
whole of said buildings, machinery and water works 
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system, completed in all and every respect and ready 
for operation, and the said town hereby specificaily 
reserves the right to, and it is understood and agreed 
that said town may, at its pleasure and at all times 
before the completion of said Water-Works system 
by said Contractor, make any reasonable increase 
or decrease in the number of feet of pipe and the 
corresponding Hydrants, Valves, Boxes, etc., that 
may be necessary to properly equip such mains, 
paying therefor to said Contractor, or said Town, 
receiving credit therefor, at the rate herein named, 
it also being understood and agreed that any addi- 
tion to the number of feet of water main herein set 
forth, required hereunder by said Town, and stated 
definitely, shall entitle the Contractor to a corre- 
sponding increase of time within which to install the 
same ; 

It is further understood and agreed that for extra 
material and labor that may be furnished to the 
Town by the Contractor upon order from the Coun- 
cil thereof and for which the Contractor may be 
entitled to compensation, according to the plans and 
specifications for said Water-works System, the 
Contractor, when the same is not expressly provided 
for in this Contract shall be paid, the actual cost 
thereof plus [12] ten per cent, and the said Town 
further agrees that all payments for work under this 
contract shall be made in monthly installments of 
eighty-five per cent of the Contract price on the 
completed work being any materials built in place. 
The balance of the contract price herein provided 
for, to be paid to the Contractor upon the comple- 
tion and final test of said Water-works System which 
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test shall be to the satisfaction of the Town Council 
and upon the acceptance of said System by the 
Town Council of said town, and by its duly qualified 
and acting Engineer, which acceptance shall be 
within thirty days from and after the proper com- 
pletion of the said Water-works System in all re- 
spects as provided for by this Contract, and that all 
such payments shall be made by warrants of said 
Town drawn upon its Water-works fund by order 
of the Town Council and Duly signed by its Mayor 
and Clerk. 

It is further understood and agreed that the Town 
shall at all times provide and have available for the 
Contractor all necessary rights of way for buildings, 
pipe lines and fixtures for the installation of said 
Water-works System in accordance therewith, and 
also for any extensions thereof which may be ordered 
hereunder, and it is also provided that if the work 
herein provided for be not completed by the 30th 
day of November, A. D. 1907, the Contractor shall 
be liable for and shall pay to the Town the sum of 
Ten and no/100 ($10.00) Dollars per day for each 
and every day thereafter until the final completion 
of said work, which sum is mutually agreed upon 
hereby as the liquidated damage said Town shall 
sustain in event of the non-completion [13] of said 
work, however, it is agreed that payment thereof 
shall not be enforced by said Town against the Con- 
tractor upon proof satisfactory to the Town being 
furnished by the Contractor showing conclusively 
that the delay in completion of said work was caused 
by circumstances over which the Contractor had no 
control and the Contractor hereby agrees to fur- 
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nish to the said Town a good and sufficient bond in 
the sum of Thirty Thousand and no/100 ($30,000.00) 
Dollars, conditioned for the full, true and faithful 
performance of all and sundry the terms and condi- 
tions of this contract executed by a Surety Company, 
which Company must be licensed to transact such 
business for and within the State of Montana, which 
said bond shall be in form and substance satisfactory 
to and to be approved by the Town Council of said 
town, all of which shall by said Contractor be done 
together with the execution of this agreement from 
and within 30 days after May 3rd, 1907. | 

IN WITNESS WHEREOF the Town of For- 
syth has caused this contract to be executed in the 
name of said Town by its duly elected, qualified and 
acting Mayor and to be sealed with the seal of said 
Town and attested by its duly appointed, qualified 
and acting Town Clerk, both having been first duly 
and lawfully authorized thereunto, and the said Con- 
tractor has caused these presents to be executed in 
its partnership name all being done in duplicate the 
[14] day and year in this certificate first above 
written. 

THE TOWN OF FORSYTH, 
By A. R. SICKLER, 


Mayor. 
Attest: S. H. ERWIN, 
Town Clerk. 
DES MOINES BRIDGE AND IRON COM 


AN YY. : 
W. H. JACKSON. 
B. N. MOSS. 
HK. W. CRELUIN. 
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The foregoing contract as altered, amended and 
executed on the 25th day of May, 1907, by W. H. 
Jackson, B. N. Moss and E. W. Crellm, copartners 
doing business under the firm name and style of The 
Des Moines Bridge & Iron Company of Des Moines, 
Towa, is hereby approved and ratified by the Town 
of Forsyth, and the said Town of Forsyth has 
caused its duly elected, qualified and acting Town 
Clerk to seal and attest the same at Forsyth, Mon- 
tana, this 7th day of June, 1907. 
THE TOWN OF FORSYTH. 
By D.J.MURE 
Act. Mayor. 
Attest: S. H. ERIN 
Town Clerk. 


[Endorsed]: Title of Court and Cause. Com- 
plait. Filed April 15, i. Geo. WY. Sproule 
Clerk. [15] 
Thereafter, on April 15, 1911, summons was duly 
issued as follows, to wit: [16] 
[ Summons. ] 

UNITED STATES OF AMERICA. 
Circuit Court of the United States, Ninth Cireutt, 
District of Montana. 

E. W. GRELLIN, W. H. JACKSON and B. N. 
MOSS, Copartners, Doing Business Under the 
Firm Name and Style of the DES MOINES 


BRIDGE € IRON COMPANY, 
Plaintiiis, 


VS. 
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THE CIVyY OF PORSYTH, an Incorporated City 
of the Third Class of the State of Montana, 
Formerly the Town of Forsyth, 

Defendant. 

Action brought in the said Circuit Court, and the 
Complaint filed in the office of the Clerk of said 
Circuit Court, in the City of Helena, County of 
Lewis and Clark. 

The President of the United States of America, 
Greeting: to the Above-named Defendant, The 
City of Forsyth, an Incorporated City of the 
Third Class of the State of Montana, Formerly 
the Town of Forsyth. 

You are hereby summoned to answer the complaint 
in this action which is filed in the office of the Clerk 
of this Court, a copy of which is herewith served 
upon you, and to file your answer and serve a copy 
thereof upon the Plaintiff’s attorney within twenty 
days after the service of this summons, exclusive 
of the day of service, and in case of your failure to 
appear or answer, judgment will be taken against 
you by default, for the relief demanded in the com- 
plaint. 

Witness, the Honorable EDWARD D. WHITE, 
Chief Justice of the United States, this 15th day of 
April, in the year of our Lord one thousand nine 
hundred and eleven, and of our Independence the 
135th. 

[Seal] GEO. W. SPROULE, 

Clerk. 
bi [aa 
Deputy Clerk. [17] 
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Robt. J. Guy, being first duly sworn, says, that I 
received the within summons on the 28th day of 
April, 1911, and personally served the same on the 
29th day of April, 1911, on said defendant, the City 
of Forsyth, in the county of Rosebud, State of Mon- 
tana, by the Mayor thereof, by delivering to, and 
lempimiemyaititeeach Of ...... said defendant named 
therein personally, at the City of Forsyth, County of 
Rosebud, in said District, a certified copy thereof, 
together with a copy of the Complaint, certified to by 
George W. Sproule, Clerk of said court attached 
thereto, that affiant is not a party to, nor interested 
in said action. 

Affiant further states that he is now, and at all the 
times herein mentioned has been a citizen of the 
United States, and of the State of Montana, and over 
the age of 18 years. 

Dated this 29th day of April, 1911. 

ROBT, J. Gun 


Subscribed and sworn to before me this 29th day 
of April, 1911. 

[Seal ] HENRY V. BEEMAN, 
Notary Public for the State of Montana, Residing 

at Forsyth, Montana. 

My commission expires April 4, 1913. 

[Endorsed]: No. 1055. U.S. Circuit Court, 9th 
Circuit, District of Montana. E. W. Crellin et al., 
vs. The City of Forsyth. Summons. Filed May 15th, 
1911. Geo. W. Sproule, Clerk. By —————, 
Deputy Clerk. [18] 

On motion of counsel for plaintiffs, permission is 
hereby granted that R. J. Guy may serve the within 
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summons, and he is hereby: specially authorized by 
the Court to make service of process. 

FRANK 8S. DIETRICH, 
Judge. 


Thereafter, on May 16, 1911, demurrer was filed 
herein as follows, to wit: 


In the District Court of the United States, in and for 
the District of Montana. 


E. W. CRELLIN, W. H. JACKSON and B. N. 
MOSS, Copartners, Doing Business Under the 
Firm Name and Style of the DES MOINES 
BRIDGE & TRON COMPANY, 
Plaintiffs, 
VS. 


THE CITY OF FORSYTH, an Incorporated City 
of the Third Class of the State of Montana, 
Formerly the Town of Forsyth, 

Defendant. 
Demurrer. 

Now comes the defendant and demurs to the com- 
plaint of the plaintiff herein and for cause of de- 
murrer alleges: 

That said complaint does not state facts sufficient 
to constitute a cause of action. 

F. V. H. COLLINS, and 
GUNN & HALL, 
Attorneys for Defendant. 

Service accepted May 16, 1911. 

Filed May 16, 1911. 

GEO. W. SPROULE, 
Clerk. [19] 
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And thereafter, on January §. 1912, an order was 
entered overruling demurrer herein. as follows. to 
wit: 

[Order Overruling Demurrer. ] 


Inthe District Court of the United States, in and for 
the District of Montana. 


No. 10955. 
E. W. CRELLIN et al. 


vs. 
CITY OF FORSYTH. 


This cause, heretofore submitted upon demurrer, 
came on at this time for the judgment and decision 
of the Court. and after due consideration, it is or- 
dered that said demurrer be and hereby is overruled, 
and defendant granted until February 1. 1912. to an- 
swer. 

Entered, in open court, January 8, 1912. 

GEO. W. SPROULE, 
Clerk. [20] 


Thereafter. on Feb. 27, 1912. answer was filed 
herein as follows, to wit: [21] 
In the District Court of the United States, for the 
District of Montana. 


E. W. CRELLIN, W. @. JACKSON and B. & 
MOSS, Copartners, Doing Business Under the 
Firm Name and Style of the DES MOINES 
BRIDGE & IRON COMPANY, 
Plaintiffs, 


We. 
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THE CITY OF FORSYTH, an Incorporated City of 
the Third Class of the State of Montana. 
Formerly the Town of Forsyth, 

Defendant. 


Answer. 

Now comes the defendant and for answer to the 
complaint herein: 
I. 

Admits the allegations of paragraphs I, U, U1 
and IV of said complaint, except the allegation of 
paragraph IV that plaintiffs ‘‘duly performed all the 
terms, stipulations and conditions of said contract, 
plans, specifications and drawings, on their part to 
be performed, and that said water works, system 
and plant were fully completed by plaintiffs, and 
turned over to the defendant and duly accepted by 
the said defendant. 

el 

Admits that during the progress and construction 
of said water plant various estimates were made of 
work done and material furnished which were pre- 
sented to this defendant and that certain payments 
were made to said plaintiffs. Adnuts that said 
waterworks and system were turned over to defend- 
ant on or [22] about the 30th day of April, 1908, 
and that since said date this defendant has had the 
sole and exclusive possession and control of and has 
used the same for the purpose intended. 

0. 

Admits the allegations of paragraph VIL and IX 
of said complaint and alleges that the report of the 
committee on fire, ight and water recommended that 
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the said final estimate be allowed as follows: 


Total of final estimate as filed........ $38,827 . 76. 
DEDUCTIONS. 
weciciicn. .......... Item 5 $ 28.49 
Wialniceme ny... ...- ae 35.00 
1% charged ........ “16 39.31 
Check Valves ....... poe) 12.53 
Seepage well ........ ‘* ip 81.19 
@emienpewn...... .... 32 all 30 
Girelen.... ..... .. *¢ Jo) ee 2ened 
ei i... se eh Gee 100.00 
Wate WaAdnINe.. ......c5ne 15.00 
Rods on pumping engine.... 37.20 
Freight on Rods ‘‘ sees. 4.00 
Ream Grall@e. ..5.. .2a0eeee 8.00 $ 893.27 
Balen re a5 | ue $37,934 .49 
Rvliee) Barrow... ... ...neeeeee eee 300 
Totalieerer ceete $37,937 .49 
' Less previous payments............. $31,460 . 44 
Balamiceeraey,....... . see eee $ 6,477.05 
hess Force Account. 2a. =e $ 5051.45 
Balance..i.52. . . cee eee $ 5,925.60 
Icess error in addition... eee ee 1.00 
malatice ..<c. Se eee eee $ 5,924.60 


That the said committee also at the same meeting 
of the City Council held on May 7, 1908, made a fur- 
ther and additional report and recommendation as 
follows: 
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‘“To the Honorable Mayor and Members of the Town 
Council, of the Town of Forsyth. 
Gentlemen: [23] 

We, the Committee on fire, light and water, to 
whom were submitted the final estimate of the Des 
Moines Bridge and Iron Company for water works 
construction, do hereby respectfully submit the fol- 
lowing report: 

The contract entered into between the Town in 
pursuance of Ordinance 69 contains among other 
things the following provision: 

‘It is also agreed that if the work herein pro- 
vided for be not completed by the 30th day of 
November, A. D. 1907, the Contractor shall be 
liable for and shall pay to the Town the sum of 
Ten and no/100—($10.00)—Dollars, per day, 
for each and every day thereafter until the full 
completion of said work, which said sum is 
mutually agreed upon hereby as the liquidated 
damage which said Town shall sustain in event 
of the non-completion of said work, however, it 
is agreed that the payment thereof shall not be 
enforced by said Town against the Contractor 
upon proof satisfactory to the Town being fur- 
nished by the Contractor showing conclusively 
that the delay in completion of said work was 
caused by circumstances over which the Con- 
tractor has no control.’ 

We beg to report that the first permission to make 
any use of the Water Works System occurred by 
action of the Council April 3d, 1908, and eall at- 
tention to the fact that the plant was not then com- 
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plete and that computing the time from the limit of 
the contract, to wit: November 30th, 1907, to April 
3d, 1908, 125 days’ penalty had accrued and we rec- 
ommend that after the allowance of the final esti- 
mate in accordance with our previous report there 
be withheld from the payment thereof the sum of 
$1250.00 penalty or liquidated damages which the 
town is entitled to under the contract provision 
above set forth. 

This recommendation is made because of the fact 
that the town during all of this time has been de- 
prived of the benefit of this Water Works Svstem 
which it had practically paid for and we find from 
examination that the actual revenue which [24] 
would have been derived from water rentals during 
this period would have amounted to the sum men- 
tioned, to say nothing of the damage, inconvenience 
and expense resulting from the failure of the Con- 
tractor to complete the system. 

Our investigation has impelled the conclusion in 
the minds of your committee that no excuse such 
as is contemplated by the provision of the contract 
quoted above can be offered by the contractor, inas- 
much as the construction work was not complete 
until after the date mentioned and the Water Works 
System would not have been available for use until 
the construction work was complete and its comple- 
tion was not delayed by circumstances over which 
the contractor had no control. 

Although the conclusions of the committee are, 
as stated above, yet if the contractor elect so to do, 
we recommend that a day certain be fixed by the 
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Council on which the contractor may submit proofs 
to show that the delay complained of was due to cir- 
cumstances over which the Contractor had no con- 
trol. 

Respectfully submitted.’’ 

That such report was adopted by the Citv Council 
of this defendant. 

IV. 

Denies that this defendant, acting by or through 
its City Council, or otherwise, duly: or at all accepted 
or considered said final estimate, account and claim 
as having been, properly or otherwise, presented to 
the City Council except as hereinbefore alleged. 

V. 

Denies each and every allegation of said complaint 
not herein specifically admitted or denied. [25] 

And for answer to this complaint this defendant 
alleges: 

That the work provided for in said contract was 
not completed until the 3d day of April, 1908, or 
for a period of 125 days after the same should have 
been completed according to the terms and provisions 
of said contract and no satisfactory proof was fur- 
nished showing that the delay was caused by cir- 
cumstances over which the contractor or the plaintiffs 
had no control, but as a matter of fact said delay 
was occasioned by the failure and neglect of the 
plaintiffs to exercise ordinary or any diligence 
in the furnishing of the material and the per- 
formance of the work provided for in said con- 
tract. That according to the terms and provisions 
of said contract this defendant is entitled to a de- 
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duction and allowance of $1250.00 on account of 
said delay. That the said plaintiffs submitted and 
presented to the City Council of this defendant cer- 
tain reasons for said delay which were duly con- 
sidered by said City Council and held and decided 
to be insufficient, and said City Council decided that 
no satisfactory proof that such delay had been caused 
by circumstances over which the plaintiffs had no 
control had been furnished. 

And for further answer to said complaint defend- 
ant alleges: 

That there never has been presented to the City 
Council of this defendant by said plaintiffs, or either 
of them, or anyone for them, or either of them, 
any account or demand against this defendant for 
the amount of said alleged final estimate, or any 
part thereof, or for the amounts sought to be recov- 
ered in this action, or any part thereof, accompanied 
by an affidavit of the plaintiffs, or either of them, 
or by any agent for them, or either of them, or any 
affidavit stating [26] the same to be a true and 
correct account against this defendant for the full 
amount sought to be recovered in this action, or any 
amount, or containing any statement whatever, but 
on the contrary the only account or demand or claim 
for the amount of said alleged final estimate sought 
to be recovered in this action ever presented to the 
City Council is the itemized statement in writing 
quoted and made a part of paragraph VIII of said 
complaint, which said itemized statement was not 
accompanied by any affidavit. 

And for further answer to said complaint this de- 
fendant alleges: 
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That the cause of action stated in said complaint 
is barred by the provisions of section 3288 of the 
Revised Codes of Montana. 

WHEREFORE, defendant having fully answered, 
prays to be hence dismissed with its just costs. 

And for further answer to said complaint and by 
way of counterclaim this defendant alleges: 

1. That the plaintiffs are and were at all the 
times herein mentioned copartners doing business 
under the firm name and style of Des Moines Bridge 
and Iron Company. 

2. That this defendant is a municipal corporation 
incorporated and existing under and by virtue of 
the laws of the state of Montana. 

3. ‘That heretofore and on or about the 25th day 
of April, 1908, there was paid to said plaintiffs by 
the city treasurer of this defendant out of the funds 
and money of this defendant in the possession of said 
city treasurer the sum of $2831.01. 

4. That no account or demand against this de- 
fendant for [27] the said sum of $2831.01 so paid, 
or any part thereof accompanied by an affidavit of 
the plaintiffs, or either of them, or of any agent of 
the plaintiffs, or either of them, or by any affidavit, 
was ever presented to the City Council of this de- 
fendant. 

5. That the amount so paid to said plaintiffs as 
aforesaid was paid and received on account of ma- 
terial claimed to have been furnished and labor 
claimed to have been performed by said plaintiffs 
in carrying out and complying with said contract 
mentioned in the complaint in this action, a copy 
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of which is made a part of said complaint as Exhibit 
Ok aed 

6. That no part of the said $2831.01 so paid to 
and received by said plaintiffs has ever been repaid 
and the said plaintiffs are now indebted to this de- 
fendant for said sum. 

WHEREFORE, defendant demands judgment 
against the plaintiffs for the sum of $2831.01, with 
interest thereon at the rate of eight per cent per 
annum from the 25th day of Apri, 1908. 

And for further answer to said complaint and by 
way of counterclaim this defendant alleges: 

1. That the plaintiffs are and were at all the times 
herein mentioned copartners doing business under 
the firm name and style of Des Moines Bridge and 
Iron Company. 

2. That this defendant is a municipal corporation 
incorporated and existing under and by virtue of 
the laws of the State of Montana. 

3. That heretofore and on or about the 22d day 
of May, 1908, there was paid to said plaintiffs by 
the city treasurer of this defendant out of the funds 
and money of this defendant in the possession of said 
city treasurer the sum of $3500.00. [28] — 

4. That no account or demand against this de- 
fendant for the said sum of $3500.00 so paid, or any 
part thereof, accompanied by an affidavit of the 
plaintiffs, or either of them, or of any agent of the 
plaintiffs, or either of them, or by any affidavit, was 
ever presented to the City Council of this defendant. 
5. That the amount so paid to said plaintiffs as 
aforesaid was paid and received on account of ma- 
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terial claimed to have been furnished and labor 
claimed to have been performed by said plaintiffs 
in carrying out and complying with said contract 
mentioned in the complaint in this action, a copy 
of which is made a part of said complaint as Exhibit 
‘*A,’’ and is the $3500.00 referred to and mentioned 
in paragraph X of the complaint as having been paid 
to said plaintiffs on the 22d day of May, 1908. 

6. That no part of the said $3500.00 so paid to 
and received by said plaintiffs has ever been repaid 
and the said plaintiffs are now indebted to this de- 
fendant for said sum. 

WHEREFORE, defendant demands judgment 
against the plaintiffs for the sum of $3500.00, with 
interest thereon at the rate of eight per cent per an- 
num from the 22d day of May, 1908. 

F,. V. H. COLLINS, 
GUNN, RASCH & HALL, 
Attorneys for Defendant. [29] 
State of Montana, 
County of Lewis & Clark,—ss. 

M. S. Gunn, being duly sworn, deposes and says: 
That he is one of the attorneys for the defendant 
in the above-entitled action; that he has read the 
foregoing answer and knows the contents thereof, 
and that the matters stated in said answer are true 
to the best of his knowledge, information and belief; 
that the reason he makes this verification is because 
there is no officer of the said defendant now in the 
county of Lewis and Clark wherein affiant resides. 

M. 8S. GUNN. 
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Subseribed and sworn to before me this 27 day 
of Feby., 1912. 

W. W. PATTERSON, 
Notary Public for the State of Montana, Residing at 
Helena, Montana. 

My Commission Expires, 

Service of the within Answer admitted and receipt 
of copy thereof acknowledged this day of Feb- 
ruary, A. D. 1912. 

s. 


Attorney for Pltffs. 
Filed Feb. 27, 1912. Geo. W. Sproule, Clerk. 
[30] 


Thereafter, on March 30, 1912, replication was 
filed herein as follows, to wit: [81] 


In the District Court of the United States for the 
District of Montana. 


E. W. CRELLIN, W. H. JACKSON and B. N. 
MOSS, Copartners, Doing Business Under the 
Firm Name and Style of the DES MOINES 
BRIDGE & IRON COMPANY, 

Plaintiffs, 
VS. 

THE CITY OF FORSYTH, an Incorporated City 
of the Third Class of the State of Montana, 
Formerly the Town of Forsyth, 

Defendant. 


Replication. 
Now come the above-named plaintiffs, and for re- 
ply to the answer herein: 
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Je 

1. Concerning the allegations of paragraph UT 
of said answer in reference to the alleged ‘‘further 
and additional report’’ of the Committee on Fire, 
Light and Water, and the alleged adoption thereof 
by the City Council of defendant, these plaintiffs 
have not any knowledge or information thereof suf- 
ficient to form a belief, and therefore deny the same. 

2. Deny generally and specifically each and every 
allegation in the further and affirmative answer to 
the said complaint contained on pages 5 and 6 of 
said answer. 

I. 

And in reply to the first counterclaim of said de- 
fendants: 

1. Admit the allegations contained in paragraphs 
J, UW and JIT thereof; and also admit that no part of 
the said sum [32] of $2,831.01 has ever been re- 
paid by plaintiffs to said defendant. 

2. Deny generally and specifically each and every 
allegation in said first alleged counterclaim not here- 
inbefore specifically admitted or denied. 

HT. 

And in reply to the second counterclaim of said 
defendant: 

1. Admit the allegations contained in paragraphs 
J, II and III of said second counterclaim; and also 
admit that no part of said sum of $3,500.00 has been 
repaid by these plaintiffs to defendant. 

2. Deny generally and specifically each and every 
allegation in said second counterclaim not hereinbe- 
fore specifically admitted or denied. 
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WHEREFORE, having fully replied the plaintiffs 
pray for the relief demanded in their complaint 
herein. 

J. B. CLAYBERG, 
EDWARD HORSKY, 
Attorneys for Plaintiffs. [83] 
State of Montana, 
County of Lewis and Clark,—ss. 

Edward Horsky, being first duly sworn, says: 
That he is one of the attornevs for the plaintiffs in 
the above-entitled action; that he has read the fore- 
going replication, and knows the contents thereof, 
and that the matters stated in said replication are 
true to his best knowledge, information and belief; 
that the reason he makes this verification is because 
of the absence of the said plaintiffs and each of them 
from the county of Lewis and Clark, wherein affiant 
resides. 

EDWARD HORSKY. 

Subscribed and sworn to before me this 30th day 
of March, A. D, 1912. 

[Seal] E. M. HALL, 
Notary Public for the State of Montana, Residing at 

Helena, Montana. : 

My commission expires the 27th day of July, 1913. 

Service accepted Mar. 30, 1912. 

Filed Mar. 30, 1912. Geo. W. Sproule, Clerk. 
[84] 
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Thereafter, on January 22, 1913, amendment to 
complaint was filed herein as follows, to wit: [85] 


In the Cirewt Court of the United States, Ninth Cir- 
cuit, in and for the District of Montana. 


E. W. CRELLIN, W. H. JACKSON and B. N. 
MOSS, Copartners Doing Business Under the 
Kirm Name and Style of the DES MOINES 
BRIDGE & IRON COMPANY, 

Plaantitts, 
VS. 

THE CITY OF FORSYTH, an Incorporated City of 
the Third Class of the State of Montana, For- 
merly the Town of Forsyth, 

Defendant. 


Amendment to Complaint. 

Now come the above-named plaintiffs, and by leave 
of Court first had and obtained, make and file this 
their amendment to the complaint herein, and plain- 
tiffs complain and allege: 

101%. That on or about the —— day of October, 
1907, and on or about the day of November, 
1907, and on or about the day of December, 
1907, and on or about: the day of January, 1908, 
and on or about the day of March, 1908, and on 
or about the day of May, 1908, the said plaintiffs 
presented to the Town Couneil of said Town of For- 
syth, a claim or demand duly itemized, being monthly 
estimates, for the amounts of ten thousand four hun- 
dred and twenty dollars and eighty-three cents ($10,- 
420.83), and eleven thousand eight hundred and 
forty-eight dollars and fifteen cents ($11,848.15), 
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and four thousand six hundred and ninety-four dol- 
lars and ten cents ($4,694.10), and two thousand 
five hundred and sixty dollars and forty-six cents 
($2,560.46), and two thousand six hundred and sixty- 
five dollars and one cent ($2,665.01), and seven thou- 
sand three hundred and [86] seventy dollars and 
thirty-two cents ($7,370.32), respectively, for work, 
labor and materials pursuant to said contract for the 
preceding month, accompanied by an affidavit stat- 
ing the same to be a true and correct account against 
said town for the full amount for which the same was 
presented, and that said claim and demand accrued 
as set forth; and that all of the said described claims, 
demands and estimates, with the exception of the 
last one thereof, were paid, and on which said last 
mentioned final claim, demand or estimate, there was 
paid, as hereinbefore alleged, the said sum of three 
thousand five hundred dollars ($3,500.00). 
EDWARD HORSKY, 
Attorney for Plaintiffs. [87] 


State of Montana, 
County of Lewis and Clark,—ss. 

Edward Horsky, being first duly sworn, on oath 
deposes and says that he is the attorney for the 
above-named plaintiffs, E. W. Crellin, W. H. Jack- 
son, and B. N. Moss; that he has read the foregoing 
amendment to complaint, and knows the contents 
thereof, and that the matters stated therein are true 
to affiant’s best knowledge, information and belief, 
and that affiant makes this affidavit because of the 
absence of said plaintiffs, E. W. Crellin, W. H. Jack- 
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son, and B. N. Moss from the County of Lewis and 
Clark, wherein affiant resides. 
| EDWARD HORSKY. 
Subscribed and sworn to before me this 22d day 
of January, 1913. 
GEO. W. SPROULE, 
Clerk. 
Filed Jan. 22, 1913. Geo. W. Sproule, Clerk. 
[38] 


Thereafter, on January 28, 1913, amended replica- 
tion was filed herein as follows, to wit: [89] 


In the District Court of the Umted States for the 
District of Montana. 


E. W. CRELLIN, W. H. JACKSON and B. N. 
MOSS, Copartners Doing Business Under the 
Firm Name and Style of the DES MOINES 
BRIDGE & IRON COMPANY, 
Plaintiffs, 
VS. 


THE CITY OF FORSYTH, an Incorporated City of 
the Third Class of the State of Montana, 
Formerly the Town of Forsyth, 

Defendant. 


Amended Replication. 

Now come the above-named plaintiffs, and by leave 
of Court first had and obtained, for their amended 
replication to the answer herein: 

I. 

1. Concerning the allegations of paragraph III of 

said answer, admit that the report of the Committee 


36 The City of Forsyth 


on Fire, Light and Water recommended, among other 
things, the allowance of certain items, in part, and 
also certain deductions, but in that behalf allege that 
only a portion of said report is set forth in said an- 
swer, and that certain other items of plaintiffs’ ac- 
count and estimate then before the Council were in 
said report allowed as therein more fully set forth. 

2. And with reference to the allegations of said 
answer on page 5 thereof, lines 1 to 20 thereof: Plain- 
tiffs admit that the work provided for in said con- 
tract was not completed until the 3d day of April, 
1908, but deny that no satisfactory proof was fur- 
nished by them that such delay was caused by cir- 
cumstances over which the plaintiffs had no control, 
and also deny that they failed to exercise ordinary 
or any diligence in the performance of said work; 
and in that behalf allege that [40] said non-com- 
pletion was occasioned by, and due to, certain acts 
of defendant, and its omission, failure, and neglect 
to perform certain acts on its part and by it to be 
done and performed, to wit: (a) that the plans and 
specifications were uncertain, indefinite, and ambigu- 
ous as to the locus of the collecting seepage, or filter, 
galleries, in that it could not be ascertained there- 
from whether the same were to be underneath the 
water of the river,—or outside the water’s edge but 
within bank or shore line and underneath the river- 
bed, and therefrom, on or about the 4th day of Sep- 
tember, 1907, plaintiffs requested defendant to defi- 
nitely locate said galleries, but the Town Council of 
defendant and its representatives were yet undecided 
in the matter and taking the matter under considera- 
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tion did not decide as between said points of location 
until on or about December 10, 1907, when and 
whereupon at a regular meeting of the Town Council 
as set forth in its official council minutes, action was 
finally taken in reference thereto, said minutes be- 
ing as follows: 

‘It appearing to the satisfaction of the town coun- 
ceil that the plans and specifications for the location 
of seepage galleries for the water works for the town 
of Forsyth are somewhat inadequate and indefinite, 
wherefore it was moved by Alderman Irwin, sec- 
onded by Blum, that the town council do now provide 
for the location of said seepage galleries 25’ distance 
from the center of the intake well, providing the con- 
tractors, the D. M. B. & I. Co. agree to locate the said 
seepage galleries as mentioned above without extra 
expense to the town of Forsyth, and Alderman Muri 
be hereby empowered and authorized in connection 
with the contractor to stake out and locate said seep- 
age galleries as herein provided. Moll call: 

‘Alderman Irwin, yea; | 
bh Blum, yea; [41] 
Alderman Muri, yea; 
and motion carried. Motion to adjourn carried.’’ 

And promptly thereupon plaintiffs agreed thereto 
and did without extra expense to defendant locate 
said galleries; and plaintiffs together with Alderman 
Muri did stake out and locate said seepage galleries 
pursuant to said action of the Council, and promptly 
thereafter plaintiffs prosecuted the work on said gal- 
leries with all practicable diligence and particularly 
considering causes over which they had no control, 
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and which had not existed during the months of Sep- 
tember, October, and November, 1907, to wit: freez- 
ing weather, resultant ice gorges, and damning back 
of river waters therefrom and overflowing of the gal- 
leries and freezing conditions unique to the Yellow- 
stone River; that during the fall season and prior to 
November 30, 1907, the said galleries could and would 
have been completed but for said acts of defendant, 
or at any other season except the freezing or winter 
Season, could and would have been completed in 
about 60 days. 

(b) And furthermore, that on or about the 25th 
day of September, 1907, work on the pump-house was 
delayed at defendant’s request by the contemplated 
changes in the plans for said pump-house, as well as 
a different method or system of filtration, and in 
reference to the substitution whereof the Town 
Council was undecided and so notified plaintiffs, and 
thereupon submitted to plaintiffs a detailed drawing 
or plan for the same, prepared by its Consulting En- 
gineer, the Jowa Engineering Works, and requested 
plaintiffs to and they did furnish defendant a written 
proposal for such changes, and thereafter on or about 
the 25th day of October, 1907, defendant finally de- 
cided not to make such changes, and that it would 
proceed according to its original plan and so notified 
plaintiffs, who thereupon promptly resumed work on 
said pump-house according to the original [42] 
plan and prosecuted its work with all practicable 
diligence. 

(c) Admit that these plaintiffs submitted and 
presented to the Town Council of defendant certain 
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reasons for said delay, and that the same were held 
and deemed insufficient by said Council and by it de- 
cided that no satisfactory proof of such delay had 
been caused by circumstances over which plaintiffs 
had no control, but deny that said delay was occea- 
sioned by their failure or neglect to exercise ordinary 
or any diligence in the furnishing of material, and in 
that behalf, allege that plaintiffs used all practica- 
ble diligence to assemble the materials for said con- 
tract, and the same were assembled at Forsyth at the 
earliest practicable date after the date of said con- 
tract (May 25, 1907), taking into consideration the 
geographical location of the town, the distance from 
available and practicable supply points, the nature 
and character of the proposed undertaking and all 
things considered; and that by force of circumstances 
over which plaintiffs had no control, to wit, a strike 
long-continuing in the only factory manufacturing 
the Smith-Vaile pump, patented, and one of special 
design according to said contract (as distinguished 
from a pump kept in stock) plaintiffs could not pro- 
cure such pump (though ordered for August 15, 1907) 
at any time prior to February 15, 1908, when the 
same was promptly installed and in successful opera- 
tion on the day of February, 1907; and that re- 
peatedly and from time to time plaintiffs in good 
faith offered and agreed, irrespective of cost, to fur- 
nish, prior to said November 30, 1907, a Worthington 
or Dean pump, or any other pump equal to said 
Smith-Vaile pump, pursuant to the pump specifica- 
tions of said contract, but that defendant declined 
such offer, and notwithstanding such strike, so be- 
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yond its control, arbitrarily and capriciously refused 
to consider [48] the sworn proof of such fact 
made by the Smith-Vaile pump factory and sub- 
mitted by plaintiffs to defendant’s Town Council; 
and plaintiffs further aver that the clause in said 
contract requiring proof ‘‘conclusive’’ to the Town 
Council is illegal, null and void, in that it is contrary 
to public policy and an attempt to oust the courts of 
their jurisdiction in the premises. 

(d) Deny that according to the terms or provi- 
sions of said contract, or otherwise, or at all, defend- 
ant was or is entitled to a deduction or allowance of 
$1,250.00, or any other sum, or at all, for or on ac- 
. count of such delay or otherwise or at all. 

(e) And plaintiffs further allege that Section 
2223 of the Civil Code of Montana, enacted by the 
Legislative Assembly of Montana in 1895, and ever 
since in full force and effect since July 1, 1895, and 
never repealed, and which was re-enacted by an Act 
of the Tenth Legislative Assembly of said State, ap- 
proved March 13, 1907, as Section 5047 of the Re- 
vised Codes, provides as follows: ‘‘Time is never con- 
sidered as of the essence of a contract, unless by its 
terms expressly so providea.’’ 

(f) And by reason of the said foregoing facts, 
hereinbefore affirmatively alleged, plaintiffs were 
prevented from completing said work until said 3d 
day of April, 1908, and by reason whereof and de- 
fendant’s subsequent conduct and actions in the 
premises prior to April 3, 1908, said defendant has no 
right, or if any it had, it thereby waived the same, 
as well as its power and right to claim the same, 
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and it should be and was and is estopped from claim- 
ing or to claim or assert the same, or for the non- 
performance of the work or furnishing of material 
under said contract by said 30th day of November, 
1907, or any other dates prior to the 3d day of April, 
1908. 

(g) Deny generally and specifically each and 
every allegation [44] in said portion of said an- 
swer not hereinbefore specifically admitted or de- 
nied. 

II. 

The reply to the ‘‘further answer,’’ set forth on 
page 5 commencing on line 21, and ending on page 6, 
line 9, with reference to the presentation of an item- 
ized, verified account or demand, plaintiffs deny gen- 
erally and specifically each and every allegation 
therein contained. 

i00L, 

Deny that the cause of action stated in said com- 
plaint is barred by the provisions of Section 3288 of 
the Revised Codes of Montana. 

IV. 

And in reply to the first counterclaim of said de- 
fendant: 

1. Admit the allegations contained in paragraphs 
J, I, and III thereof; and also admit that no part of 
the said sum of $2,831.01 has ever been repaid by 
plaintiffs to said defendant. 

2. Deny generally and specifically each and every 
allegation in said first alleged counterclaim not here- 
inbefore specifically admitted or denied. 


42, The City of Forsyth 


V. 

And in reply to the second counterclaim of said de- 
fendant: 

1. Admit the allegations contained in paragraphs 
I, U1, and TIT of said second counterclaim; and also 
admit that no part of said sum of $3,500.00 has been 
repaid by these plaintiffs to defendant. 

2. Deny generally and specifically each and every 
allegation in said second counterclaim not hereinbe- 
fore specifically admitted or denied. 

WHEREFORE, having fully replied the plaintiffs 
pray for [45] the relief demanded in their com- 
plaint herein. 

EDWARD HORSKY, 
Attorney for Plaintiffs. 
State of Montana, 
County of Lewis and Clark,—ss. 

Edward Horsky, being first duly sworn, says: That 
he is one of the attorneys for the plaintiffs in the 
above-entitled action; that he has read the foregoing 
amended replication, and knows the contents thereof, 
and that the matters stated in said amended replica- 
tion are true to his best knowledge, information and 
belief; that the reason he makes this verification is 
because of the absence of the said plaintiffs and each 
of them from the said County of Lewis and Clark, 
wherein affiant resides. 

EDWARD HORSKY. 

Subscribed and sworn to before me this 23d day 
of January, 1913. 

GEO. W.SPROULE, 
Clerk. 
Filed Jan. 23,1918. Geo. W. Sproule, Clerk. [46] 
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Thereafter, on January 24, 1913, further answer 
and counterclaim of defendant was filed herein as 
follows, to wit: [47] 


In the District Court of the United States for the 
District of Montana. 


EH. W. CRELLIN, W. H. JACKSON and B. N. 
MOSS, Copartners, Doing Business Under the 
Firm Name and Style of the DES MOINES 
BRIDGE & IRON COMPANY, 
Plaintiffs, 
VS. 


THE CITY OF FORSYTH, an Incorporated City of 
the Third Class of the State of Montana, For- 
merly the Town of Forsyth, 

Defendant. 


Further Answer and Counterclaim. 

And for further answer to said plaintiff’s com- 
plaint, and by way of counterclaim, this defendant, 
by leave of Court first had and obtained, permitting 
an amendment to said defendant’s answer, alleges: 

1. That the said plaintiffs are, and were at all the 
times herein mentioned, copartners, doing business 
under the firm name and style of Des Moines Bridge 
& Iron Company. 

2, That under said contract with said plaintiffs, 
said plaintiffs were required to construct and build 
said waterworks, but that on or about the 28th day 
of February, 1908, and before the work on. said 
waterworks plant or system provided for in said con- 
tract, had been completed, said plaintiffs stopped: 
work on said waterworks and system, and failed to 
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resume work on said system after notice from said 

defendant to said plaintiffs requiring them to do so; 
that on account of the failure on the part of said 
plaintiffs to complete said waterworks and system, 
and their failure to resume work thereon when noti- 
fied to do so as aforesaid, the said city [48] was 
obliged to, and did, perform work and labor for the 
completion of said waterworks and system between 
the 15th day of March, 1908, and the 3d day of April, 
1908, and paid and expended for work and labor and 
services so performed by it in the construction of 
said waterworks and system, the sum and amount 
of $551.45, no part or portion of which said amount 
has ever been repaid by said plaintiffs to said de- 
fendant. 

WHEREFORE defendant prays judgment against 
said plaintiffs as an offset to said plaintiff’s demand, 
if any it has, to the amount of said sum of $551.45. 

F. V. H. COLLINS and 
GUNN, RASCH & HALL, 
Attorneys for Defendant. 


State of Montana, 
County of Lewis and Clark,—ss. 

D. J. Muri, being first duly sworn, deposes and 
says: That he is an officer of said defendant corpora- 
tion, to wit, the mayor of said City of Forsyth, and 
makes this verification on behalf of said corporation; 
that he has read the foregoing amendment to the an- 
swer of said defendant, and knows the contents 
thereof, and that the same is true to the best of affi- 
ant’s knowledge, information and belief. 

D. J. MURL. 
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Subscribed and sworn to before me this 24th day 
of January, 1913. 

[Seal] W. W. PATTERSON, 
Notary Public for the State of Montana, Residing at 

’ Helena, Montana. 

My commission expires May 6th, 1914. 

Filed Jan. 24,1913. Geo. W. Sproule, Clerk. [49] 


Thereafter, on January 27, 1913, judgment was 
duly entered herein as follows, to wit: [50] 


In the District Court of the United States for the 
District of Montana. 


E. W. CRELLIN, W. H. JACKSON and B. N. 
MOSS, Copartners, Doing Business Under the 
Firm Name and Style of the DES MOINES 
BRIDGE & IRON COMPANY, 

Plaintiffs, 
VS. 

THE CITY OF FORSYTH, an Incorporated City of 
the Third Class of the State of Montana, For- 
merly the Town of Forsyth, 

Defendant. 


Judgment. 

This cause came on regularly for trial on the 22d 
day of January, 1918, Edward Horsky appearing as 
counsel for plaintiff, and Messrs. F. V. H. Collins and 
Gunn, Rasch & Hall for the defendant. A trial by 
jury having been expressly waived by the counsel 
for the respective parties, the cause was tried before 
the Court sitting without a jury, whereupon wit- 
nesses were examined on the part of the plaintiffs 
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and on the part of the defendant, and the evidence 
being closed, the cause was submitted to the Court 
for consideration and decision; and after due delib- 
eration thereon, the Court finds in favor of the plain- 
tiffs in the sum of two thousand three hundred and 
thirty-two and eighty-nine one-hundredths dollars 
($2,332.89), and orders that judgment be entered in 
accordance therewith. 

Wherefore, by reason of the law and the findings 
aforesaid, it is ordered and adjudged that the said 
plaintiffs, EH. W. Crellin, W. H. Jackson, and B. N. 
Moss, copartners, doing business under the firm name 
and style of the Des Moines Bridge & Iron Company, 
do have and recover of and from the said defendant, 
The City of Forsyth, an incorporated city of the third 
class of the State of Montana, formerly the town of 
Forsyth, the sum of two thousand three hundred and 
thirty-two and eighty-nine one-hundredths dollars 
($2,332.89), together with interest thereon at the rate 
of eight (8) per cent [51] per annum, from the 
date hereof until paid, together with said plaintiff’s 
costs and disbursements incurred in this action, 
amounting to the sum of $378.40 dollars. 

Judgment entered January 27, 1913. 

GEO. W. SPROULE, 
Clerk. 
Attest a true copy. 
GEO. W. SPROULE, 
Clerk. 
United States of America, 
District of Montana,—ss. 
I, George W. Sproule, Clerk of the United States 
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District Court for the District of Montana, do hereby 
certify that the foregoing papers hereto annexed con- 
stitute the Judgment-roll in the above-entitled ac- 
tion. 

Witness my hand and the seal of said Court at 
Helena, Montana, this 27th day of January, A. D. 
1913. 

GEORGE W. SPROULE, 
Clerk. 
By ; 
Deputy Clerk. 
Filed Jan. 27,1913. Geo. W. Sproule, Clerk. [52] 


That on January 8, 1912, Memo Order Overruling 
Demurrer was made and filed herein as follows, to 
wit: 


No. 1055. 
EK. W. CRELLIN et al., 
Plaintiffs, 
vs. 
THE CITY OF FORSYTH, 
Defendant. 


Memorandum Order [Overruling Demurrer, etc. ]. 

The presentation of the final estimate to the coun- 
cil fulfilled the essential requirements of section 3283 
of the Revised Codes. The object of requiring pre- 
sentation is evidently to notify the council of the 
specific account or demand so that it may have op- 
portunity to consider and investigate, if it so desires, 
before taking action. 

This rule pertains to the demand or account itself, 
that is to say, to the very substantial thing, rather 
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than to the form of the account or demand. Presen- 
tation therefore must be had as a condition precedent 
to the maintenance of an action. 

But the provision which calls for the accompani- 
ment of an affidavit relates to the manner in which 
the account or claim presented shall be supported. 
The verification required does not, however, affect 
the claim or account itself, nor is it a part thereof, 
for it has only to do with the writing which shall ac- 
company the account or demand presented. 

The fact then that there can be no waiver of the 
requirement for presentation does not lead to the 
conclusion that irregularities in the form of the claim 
presented or in the papers which accompany the 
claim presented, but which do not constitute the 
claim or [53] demand, cannot be waived. 

It is plain that the reasons which control the neces- 
sity for the presentation of the claim do not apply 
with great cogency to the formal statement in sup- 
port of the claim. 

Presentation of the claim is the important thing, 
and while the formal verification ought to be had, it 
is not indispensable to the claim itself or to the valid 
presentation thereof; hence omission of such affidavit 
of verification is an irregularity which can be waived. 

Believing that this construction of the statute is 
based upon a just and well founded distinction, it 
follows that the acts done by the city council as 
pleaded in the present instance constituted a waiver 
of verification. 
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The demurrer is overruled, and the defendant must 
answer by February Ist. 

Dated January 8th, 1912. 

Filed Jan. 8, 1912. [54] 


Thereafter, on April 19, 1913, Bill of Exceptions 
was settled and allowed and filed herein, being as fol- 
lows, to wit: [55] 


In the District Court of the United States, in and for 
the District of Montana. 


EK. W. CRELLIN, W. H. JACKSON and B. N. 
MOSS, Copartners Doing Business Under the 
Firm Name and Style of the DES MOINES 
BRIDGE & IRON COMPANY, 
Plaintiffs, 


VS. 


THE CITY OF FORSYTH, an Incorporated City 
of the Third Class of the State of Montana, 
Formerly the Town of Forsyth, 

Defendant. 


Bill of Exceptions. 

BE IT REMEMBERED: That the above cause 
came on regularly for trial in said above-entitled 
court on the 22 day of January, 1913, before the Hon- 
orable George M. Bourquin, the Judge of said court, 
without a jury, a trial by jury having been expressly 
waived by the parties to said action, Mr. Edward 
Horsky appearing as counsel for the plaintiffs, and 
Messrs. F. V. H. Collins and Gunn, Rasch & Hall, ap- 
pearing as counsel for the defendant. 
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And thereupon the following proceedings were 
veel 

The defendant objected to the introduction of any 
evidence on the part of the plaintiffs in support of 
the allegations of the complaint, upon the ground that 
the complaint did not state facts sufficient to con- 
stitute a cause of action, for the reason that it was 
not therein alleged that the said final estimate and 
demand, copy of which is attached to plaintiff’s com- 
plaint, marked Exhibit ‘‘A,’’ was accompanied by an 
affidavit by said plaintiffs or their agent, stating 
the same to be a true and correct account against the 
said defendant, for the full [56] amount for which 
the same was presented, as required by the provisions 
of Sections 3283 and 3288 of the Revised Codes of 
the State of Montana. 

Whereupon counsel for plaintiffs asked leave to 
amend their complaint by adding thereto the follow- 
ing additional paragraph: 

“1014. That on or about the day of 
October, 1907, and on or about the —— day of 
November, 1907, and on or about the —— day of 


December, 1907, and on or about the day of 
January, 1908, and on or about the day of 
March, 1908, and on or about the day of 


May, 1908, the said plaintiffs presented to the 
Town Council of said Town of Forsyth, a claim 
or demand duly itemized, being monthly es- 
timates, for the amounts of ten thousand four 
hundred and twenty dollars and eighty-three 
cents ($10,420.83), and eleven thousand eight 
hundred and forty-eight dollars and fifteen cents 
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($11,848.15), and four thousand six hundred and 
ninety-four dollars and ten cents ($4,694.10) and 
two thousand five hundred and sixty dollars and 
forty-six cents ($2,560.46), and two thousand 
six hundred and sixty-five dollars and one cent 
($2,665.01), and seven thousand three hundred 
and seventy dollars and thirty-two cents 
($7,370.32), respectively, for work, labor and 
materials pursuant to said contract for the pre- 
ceding month, accompanied by an affidavit stat- 
ing the same to be a true and correct account 
against said town for the full amount for which 
the same was presented, and that said claim and 
demand accrued as set forth; and that all of the 
said described claims, demands and estimates, 
with the exception of the last one thereof, were 
paid, and on which said [57] last mentioned 
final claim, demand or estimate, there was paid, 
as hereinbefore alleged, the said sum of three 
thousand five hundred dollars ($3,500.00).’’ 

Which was granted by the Court. 

And thereupon the following testimony, and none 
other was introduced, with reference to the allega- 
tions contained in said additional paragraphs 1014, 
and upon the issue whether a demand or account 
against said defendant, accompanied by an affidavit, 
as required by said Sections 3283 and 3288 of the 
Revised Codes of Montana, had been presented for 
allowance to said defendant, City of Forsyth: 
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Testimony. 


[Testimony of George W. Farr, for Plaintiff. | 
GEORGE W. FARR, a witness called and sworn, 
on behalf of the plaintiff, testified as follows: 


Direct Examination. 
(By Mr. HORSKY.) 

My name is George W. Farr; am a lawyer, and am 
practicing at Miles City, and have practiced law be- 
tween sixteen and seventeen years. I was consulted 
as an attorney by the Des Moines Bridge & Iron Com- 
pany, the plaintiff in this case, in reference to the 
controversy with the town of Forsyth, concerning 
the installation of the waterworks system there. 
That was in 1908. With reference to the final claim, 
or final estimate, we presented a statement, which Mr. 
Smith swore to, on behalf of the Des Moines Bridge 
& Iron Company, and it was afterwards filed with the 
city council of Forsyth. It was a detailed statement 
and itemized. As to the form of affidavit, I could not 
give you the words of the affidavit at all. It was an 
affidavit sworn to by Mr. Smith, that the items of 
the account were true and correct and wholly unpaid; 
now, whether those were the exact words used, I do 
not know. The itemized statement was based on the 
statute requiring presentation of claims, itemized, 
verified claims, and demands against towns and cities. 
As to who was present when I went before the town 
council at Forsyth, [58] fr. Smith was present, 
and it was in May or June, 1908, that I and Mr. Smith 
prepared and presented this sworn, itemized claim 
to the City Council. I took up this matter personally 
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in my capacity as an attorney when I was at Forsyth, 
before the town council. As to the result of our ef- 
forts before the council on behalf of the company 
with reference to the presentation of the claim and 
demand, it was made pretty clear that nothing could 
be accomplished with the city by any negotiations for 
payment. The only reasons assigned for nonpay- 
ment were delay and seepage galleries. 

Cross-examination. 

(By Mr. RASCH.) 

I could not tell the exact day now, when, in 1908, I 
was first retained by the plaintiffs in this case to act 
for them as their attorney. I had not been called 
upon to give advice or render any service for plain- 
tiffs before any differences had arisen between the 
plaintiffs and the City of Forsyth, with reference to 
this final estimate. J would say it was along in April 
or May, probably in April, 1908. It was after those 
differences had come up that Mr. Smith either wrote 
me or came down to see me. Mr. Smith, I recall, 
came down to see me, and the question came up as to 
the character of the claim he presented, and I advised 
him that I thought it was necessary for him to pre- 
sent an additional claim. It appeared that the claim 
that was originally presented was not sworn to, and 
I told him it would be necessary to file a sworn claim, 
and pursuant to that he either sent to me or brought 
down to me copies of the estimates or original claims, 
or whatever they were, he had originally filed. What 
I refer to is that. I learned from him, or by com- 
munication with the city clerk, or possibly from an 
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examination of the records myself, that the claim or 
estimate he had filed had not been properly sworn to, 
as I recall it now, not sworn to at all, and I told him it 
was necessary for him to file a properly sworn claim, 
and advised him to make that claim covering every- 
thing. I undoubtedly [59] made a copy of the 
final estimate or account which I made and presented 
to the council, but I have no independent recollection 
of it. I must have done it. As to what became of 
it, I think I gave that to Mr. Smith. I think we pre- 
sented this verified account to the City Council 
in person. We had a meeting with the City Council, 
Mr. Smith and I did, and I think it was at that time 
that the account was presented. But it might be that 
the statement was presented at that time. I do not 
know whether the verified statement and the com- 
munication setting forth reasons for delay were filed 
at the same time. It was filed about the same time, 
but whether exactly the same time, I could not say. I 
was personally present in Forsyth, and my recollec- 
tion is that I personally presented and filed the claim 
to the City Council. I know that I was personally 
present at the meeting of the City Council, and I 
think it was at that time that the claim was presented. 
Understand me, I am not sure—I mean at that date; 
whether it was at the night of the meeting or whether 
it was possibly made during the day at the city clerk’s 
office, I would not say. Asto whether I have any pos- 
itive recollection whether it was presented at all to 
anybody, I know it was brought up there and filed or 
sent up and filed. I would not say whether it was 
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filed with the city clerk before the meeting of the 
Council, or at the time that the Council was in ses- 
sion. If it was filed with the city clerk, it would be 
filed in his office, not necessarily with him. I have 
no distinct recollection of going to Mr. Collins’ office 
and filing the claim; I have a very distinct recollec- 
tion of being at his office. J have a distinct recollec- 
tion of being before the Council,’and think that the 
claim was filed at that time. I would not swear to it. 
As to the members of the Council present at that 
time, I am positive as to three of them, Mr. Muri and 
Mr. Blum and Mr. Erwin; I am not positive as to 
any one else. J have no recollection whether the city 
clerk or city attorney, Mr. Collins was there. In re- 
gard to this matter, I think I was before the Council 
only onee,. and took up everything with the Council. 
As to the time when I was before the Council, it was 
in the latter part of May or the first of June. I could 
not give you the date [60] now. As to what the 
members of the Council said when I presented the ac- 
count, when we had this meeting that I referred to, 
they turned it down, that is about the only way I 
could express the general results of the meeting. 
There was a great deal said along the whole line, but 
what was said in particular upon any particular sub- 
ject, I would not state positively, except what I stated 
upon direct examination ; that is, they made the claim 
for delay. That seemed to be their main contention. 
I have no recollection that there was any specific 
statement made with reference to the verified account 
that I filed there, not as to the account itself any more 
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than a general statement of the balance due, ete. 
After I had been unsuccessful in getting the Council 
to accede to my demand, I filed a mechanie’s lien, but 
I didn’t know at that time that a mechanie’s lien 
upon property of a municipal corporation was no 
good, under the decisions of the Supreme Court of 
Montana. 

I filed on the law side of this court a complaint for 
the foreclosure of that mechanic’s and materialman’s 
lien, and the papers which you show me is the judg- 
ment-roll in that case, and the action was commenced, 
according to the filing mark, on August 22, 1908. 
The mechanic’s lien was prepared by me and sworn 
to by me as the attorney for the plaintiffs some time 
in July, 1908. In the complaint I simply set out the 
account and the lien, and prosecuted the action upon 
the contract between the parties, and what was done 
under the contract, and the balance upon the contract, 
and some extra items, as I now recall it. Whether, as 
a matter of fact, it was on an open, unsettled account 
between the City and my clients, it was an unpaid 
transaction, yes, Sir. 

Q. Why was it, if you had taken the pains to famil- 
iarize yourself with the law requiring the presenta- 
tion the verified claims, as required by the statute, 
that you prepared a mechanic’s lien and brought an 
action to foreclose the mechanic’s lien? [61] 

A. I do not know. I undoubtedly knew at that 
time that this account had been presented and veri- 
fied by the parties, under my directions and advice. 
Subsequently I filed an amended and supplemental 
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bill in equity. As to whether in that supplemental 
bill in equity reference was made at all to the fact 
that an account verified by the statutes had been pre- 
sented to the council, I do not know. 


Redirect Examination. 
(By Mr. HORSKY.) 

Q. So that there may be no uncertainty, Mr. Farr, 
will you please explain to the Court whether it was 
either before the Town Council or before the Clerk’s 
office that this sworn itemized claim was actually pre- 
sented ? 

A. It must have been, Mr. Horsky. I have no in- 
dependent recollection of the precise act of filing. I 
distinctly remember of drafting it. I distinctly re- 
member of our being before the Town Council of 
Forsyth, and associating those different things to- 
gether; it must have been at that time, but I do not 
want to state positively that it was. As to having an 
opportunity since I left the stand this morning to 
look up any trip in June which I took back east by 
which I could fix the day in which I was in Forsyth, 
sometime during the week of June 2d°I left Miles 
City; that is, the same week in which June 2d would 
come. I left Miles City for the east, and was gone to 
the 22d of June. I would not give the exact dates, 
but I could not have returned but a few days before 
the 22d anyway. 

Recross-examination. 
(By Mr. RASCH.) 

Whether I appeared before the Council prior to 

my departure for the east or after, if I appeared 
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after, it was [62] after June 22d, it was either 
before June 2d or after June 22d. Iam very positive 
it must have been before June 2d. 


[Testimony of Henry W. Smith, for Plaintiffs. ] 

HENRY W. SMITH, a witness called and sworn 
on behalf of the plaintiffs, testified that he was in 
charge of the construction work for the plaintiffs, 
and had been in their employ for seventeen years. 
With reference to the presentation of the alleged 
verified claim, he testified as follows: 


Direct Examination. 
(By Mr. HORSKY.) 

With reference to the matter of the presenting of a 
claim or final estimate to the Town Council of For- 
syth, I have seen the one written in long-hand here 
and filed. In addition to this final estimate written 
out in long-hand by me, there was another claim or 
demand submitted and presented by me to the City 
Council. I have not a copy of that claim. I heard 
Mr. Farr state that he thought that he had given it to 
me; if he ever gave it to me, it was lost somewhere, 
we didn’t find it. We made search for it; very dil- 
igent search. As to what I did in having prepared 
by Attorney Farr what might be termed a second or 
revised supplemental final sworn claim, after some 
unsuccessful demands to get a settlement with the 
Town of Forsyth, I took the matter up with Mr. Farr, 
and after some little time we agreed that he was to 
look after our interests there in that case. I don’t 
remember how long that was, but some little time, 
and when we got down to business of looking after 
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the case Mr. Farr asked me if I had filed an affidavit 
with my final report. I admitted I had not, and he 
said that it was necessary to do it. It was prepared 
by him and sworn to by me. 

I was present at the Town Council meeting in May 
with [63] Mr. Farr; and as to whether I recall 
whether it was at the town clerk’s office or before the 
Council meeting that this verified claim or demand 
was presented, my recollection is that we left it at the 
clerk’s office, but I am not positive. It may have 
been before the Town Council, but I am not positive. 
I am positive as to the fact that it was one place or 
the other. There is no question of that feature of it 
inmy mind. I know Mr. Collins. He was the.town 
clerk at that time, I believe, or acted in that capacity, 
and I think he was in charge of his office. JI am not 
positive whether he was there at the time, but I be- 
lieve he was. 

Cross-examination. 
(My Mr. RASCH.) 

The final estimate attached to plaintiffs’ complaint 
is the one that I presented first. That is the only one 
I presented. As to whether I took the matter up 
with Mr. Farr personally, going to Miles City, or by 
correspondence, I believe I called him up once by 
phone and wrote him once. I was present when this 
verified account was made up subsequently. It was 
made up in Mr. Farr’s office in Miles City, at the 
same time as the statement accounting for the delays. 
I have with me a true and exact copy of the final esti- 
mate; and after the papers were prepared I returned 
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to Forsyth. I think the verified account and state- 
ment was left with Mr. Farr until it was finally filed 
with the City. I do not recollect definitely whether 
the two papers were filed at the same time, that is, 
the verified account and the statement containing the 
excuses for the delay. It was filed somewhere along 
about the second day of June or the latter part of 
May, and J think both Mr. Farr and myself attended 
to the filing of this verified account. As to whether I 
have any recollection as to its being filed when the City 
Council was in session, with the City Council or with 
the City Clerk, my memory is as near as I can tell, it 
was filed with the City Clerk, on the same day, but we 
met with the City Council in the evening. Mr. Farr 
was with me at the time before the City Council when 
the matter was taken up. Ihave no particular [64] 
recollection whether the account was there before 
the Council when the matter was discussed. This 
particular paper, the verified supplemental account, 
must have been before the Council at the time Mr. 
Farr and I discussed with the Council the basis of 
making a settlement. 


Redirect Examination. 
(By Mr. HORSKY.) 
The City Council made no objection to the form 
of the claim that I know of, and I never heard of any 
prior to this suit. 
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[Testimony of E. H. Erwin, for Defendant. ] 


EK. H. ERWIN, a witness called and sworn on be- 
half of defendant, testified that from 1906 until 1909 
. he was a member of the City Council of the City of 
Forsyth, and was chairman of the committee on fire, 
light and water. 

Direct Examination. 
(By Mr. RASCH.) 

T remember the occasion of the final estimate of the 
contractor being submitted to the City Council. The 
paper which you show me, of which a copy is attached 
to the complaint, is the final estimate that was sub- 
mitted. There was not, tomy knowledge, at any time 
filed with the City Council or presented to the 
City Council any other account or statement for 
the amounts stated in the final estimate, and I 
did not learn that the final estimate or account 
which had been submitted was not accompanied by 
an affidavit or verified until action had been com- 
menced against the City. The final estimate was 
referred by the Council to the fire, light and water 
committee, and I was the chairman of that committee. 
The other member of that committee was Mr. Blum. 
The City Council minutes of May 7, 1908, were read, 
showing that the final estimate of the Des Moines 
Bridge and Iron Company was allowed. 

I was in the courtroom here this morning when Mr. 
Farr testified with reference to his appearing before 
the Council. Mr. Farr never appeared before the 
City ‘Council of the Town or the City of Forsyth, as 
the representative or attorney of the contractor, the 
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plaintiffs in this case, in my presence, [65] when 
T was present. There never was a time during these 
transactions relating to the final estimate when Mr. 
Smith and Mr. Farr appeared before the Council and 
discussed the matter of the adjustment of the account 
and the settlement of the account with the City Coun- 
ceil. 

Cross-examination. 
(My Mr. HORSKY.) 

The minutes of the Council meetings show that I 
was present at every Council meeting. There were 
no matters that were of importance that happened 
before the Council of which there was not a record 
kept. As to being positive, beyond any question, 
that My. Farr was never before the Town Council, 
yes, sir, I am absolutely positive, beyond any ques- 
tion, that he was never before the Town Council at 
any meeting I was present at. He did not appear at 
any meeting, formal or informal, where I met with 
the Council. JI never was present with any other 
aldermen at any time in the month of May or June, 
1908, at which Mr. Farr was present in Forsyth. As 
to whether I recall of any time in May or June, 1908, 
when My. Farr was in Forsyth at all, I think he was, 
but as to what, if anything, he had to do with the 
Town of Forsyth, as a municipal corporation, in so 
far as going before any aldermen was concerned, he 
did not have anything, so far as I know. I simply 
saw him in town, but I do not remember what month 
it was. Judging from memory, it was somewhere in 
the forepart of June. He could have been at the 
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Clerk’s Office and I did not see him. J saw him out 
on the street, and whether I saw him with Mr. Smith, 
if I did, I don’t remember it. 


[Testimony of D. J. Muri, for Defendant. | 


D. J. Muri, a witness called and sworn on behalf 
of the defendant, testified that he had lived in For- 
syth for about eighteen years; was clerk of the Dis- 
trict Court, and had been connected with the city ad- 
ministration since the town was incorporated in the 
latter part of 1904; that he is now Mayor of the [66] 
city, and has been such for nearly four years, it being 
his second term; that he was a member of the City 
Council during the time of the construction of the 
waterworks, and was President of the Council up to 
May, 1908. 

Direct Examination. 
(By Mr. RASCH.) 

T heard the testimony here of Mr. Farr with refer- 
ence to his appearing before the Council and filing 
a verified claim and verified final estimate and taking 
the matter of the adjustment of the differences be- 
tween the contractors and the City Council up with 
the Council. 

Q. I will ask you, Mr. Muri, whether at any time 
from the 7th day of May on, when the committee had 
made its report upon the final estimate up until the 
matter was disposed of in June or July, whether Mr. 
Farr ever appeared before the City Council in con- 
nection with the matters before the Council relating 
to the water plant. 
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from the first of May until some time in July, 1908, 
and I was present at all of the meetings of the Coun- 
cil during that period. J heard the testimony here 
of Mr. Farr as to his appearing before the Council, 
but Mr. Farr never, to my knowledge, appeared be- 
fore the Council with reference to the differences that 
existed between the Town or City of Forsyth and the 
contractors while the matter was under considera- 
tion. 


[Testimony of F. V. H. Collins, for Defendant. | 


F. V. H. Collins, a witness called and sworn on be- 
half of the defendant, testified as follows: 


Direct Examination. 
(By Mr. RASCH.) 

T am an attorney, and have been such for twelve 
years; am residing at Forsyth, and have resided there 
for the past eight or nine years. I was City Clerk 
of the City of Forsyth from February, 1908, on. 

I heard the testimony of Mr. Farr on the stand 
here, of his being at Forsyth some time between the 
21st day of May and the early part of June, or per- 
haps some time after the 22d day of June, in which 
he, in company with Mr. Smith, filed with the Coun- 
cil or the City Clerk an amended or additional ac- 
count, containing the final estimate verified and 
accompany by an [69] affidavit. Mr. Farr never 
filed any paper of any description with me, and 
neither did he present a paper of any description to 
the Council in my presence at any time. 

Q. I will ask you, Mr. Collins, if you were present 
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at the Council meetings from the 21st day of May, 
when it appears that there was a Council meeting, up 
to the time that Mr. Farr states that he left Miles 
City, the early part of June, and after his return on 
the 22d day of June? 

A. I was present at all the meetings of the Council 
held during that period. 

There never was at any time subsequent to the 21st 
day of May, or before that time, any paper served 
upon me or filed with me by Mr. Smith or Mr. Farr 
in the nature of a verified account, demand or claim 
based upon a final estimate. The only papers filed 
with me by Mr. Smith, in connection with this work, 
was the pencil final estimate and typewritten request 
for the calling of a Council meeting, and accompanied 
with a typewritten statement of reasons for delay, 
followed then by the exhibit which you have just 
shown me, and these were the only papers filed in my 
office in connection with this matter. The minute 
book of the Council meetings shows that there were 
no Council meetings from the 21st day of May until 
the 18th day of June. There was also introduced in 
evidence by the plaintiffs during the trial five 
monthly estimates of plaintiffs under said contract, 
which were made and filed by them with defendant 
prior to the last or final estimate, and each of which 
estimates was paid as shown by the defendant’s can- 
celed checks, warrants or vouchers in evidence, 
amounting in the aggregate to $34,960.44. 

No cross-examination. 

And thereupon, after the conclusion of the evi- 
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dence, the court rendered its decision, and with refer- 
ence to the issue as to the presentation of the plain- 
tiff’s claim, based upon its final estimate, and the 
necessity of such presentation being accompanied by 
an affidavit, as required by Sections 382 to 3288 of 
the Revised Codes of the State of Montana, and upon 
the question whether the plaintiffs had sustained the 
burden of proof upon them to show that such presen- 
tation had [70] been made, the Court said, found 
and held as follows: 

‘‘T am inclined to dispose of this case now, and if 
you desire to make any arguments I will hear them 
now. I will say frankly, to commence with, it seems 
to me that the plaintiffs are entitled to recover, and 
the question is only how much, under this contract 
and these specifications. The case, as it appears to 
me, is one which has been tried in disregard to the 
pleadings, and the Court will consider the pleadings 
on both sides virtually amended so far as is neces- 
sary to conform to the proof. That is to say, this 
complaint seems to be a sort of a composite, a pre- 
ceeding on the contract and on an approved claim. 
Of course, the claim after a fashion, was approved, 
but was approved with setoff. ‘Now with reference 
to the statements, I am satisfied that the law would 
never hold that the plaintiffs must make the affi- 
davits to these statements and estimates, when the 
city passed upon the accounts and approved them 
with certain deductions, regardless of the affidavit. 
That affidavit was waived by the consideration of 
these claims by the city. Suppose we should take a 
case where the plaintiff had carried the estimates to 
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the City Treasurer and had been paid the money on 
the estimates and that no criticism of that method 
had been offered. Certainly, if he were sued, he 
could have set up the fact that the money was paid. 
This final estimate, when it was finally submitted to 
the Council and was passed on and considered by the 
Council, took away from the Court the necessity of 
determining whether the plaintiff, through Mr. Farr 
and Mr. Smith, did file a claim verified with the City 
Clerk or with the Council. I will say again that 
there the burden of proof will be upon the plaintiff 
and without impeaching the good faith of either side, 
the Court believes that one side is mistaken but any- 
how, the burden is not sustained. However, under 
the position taken by the Court, it is not material. 
The city approved this claim with certain deductions, 
and, of course, the question then comes what deduc- 
tions the city was entitled to make.’’ (The Court 
then took up the matter of deductions. ) 

To which ruling of the Court, in holding that plain- 
tiffs were entitled to recover, notwithstanding their 
failure to prove that a claim had been presented to 
the City Council of the City of Forsyth, accompanied 
by an affidavit, as required by the provisions of Sec- 
tions 3283 and 3288 of the Revised Codes of Montana, 
the defendant then and there duly excepted. 

And thereupon judgment was entered in favor of 
plaintiffs and against the defendant for the sum of 
$2332.89, together with their costs and disbursements, 
amounting to the sum of $378.40. [71] 

And thereupon the Court made an order granting 
the defendant sixty days from and after the 25th day 
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of January, 1913, within which to prepare and serve 
its bill of exceptions. 

And now comes the said defendant, the City of 
Forsyth, and presents this, its proposed bill of ex- 
ceptions in said cause, and prays that the same may 
be approved, settled and allowed by the Court, as 
provided by law. 

F.V. H. COLLINS and 
GUNN, RASCH & HALL, 
Attorneys for Defendant. 

Due service of the foregoing proposed bill of ex- 
ceptions of the defendant, the City of Forsyth, is 
hereby acknowledged and receipt of a copy thereof 
accepted and admitted this 24th day of March, 1913. 

EDWARD HORSKY, 
Attorney for Plaintiffs. 


[Stipulation as to Bill of Exceptions. | 

It is hereby stipulated and agreed by and between 
the parties to said above-entitled cause that the fore- 
going proposed bill of exceptions is a full, true and 
correct bill of exceptions as to the proceedings had, 
and the evidence adduced, with reference to the issue 
in said cause as to whether a verified account or de- 
mand was presented to the City Council of the City 
of Forsyth, as required by the provisions of Section 
3283 and Section 3288 of the Revised Codes of Mon- 
tana, and may be approved, settled and allowed by 
the Court, as provided by law. 
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Dated this 17th day of April, 1918. 
EDWARD HORSKY, 
Attorney for Plaintiffs. 
F. V. H. COLLINS and 
GUNN, RASCH & HALL, 
Attorneys for Defendant. [72] 


Order Settling, Allowing and Approving Bill of 
Exceptions. 


United States of America, 
District of Montana,—ss. 

I, George M. Bourquin, Judge of the District Court 
of the United States, for the District of Montana, be- 
fore whom the foregoing entitled cause was tried, do 
hereby certify that the foregoing is a full, true, com- 
plete and correct bill of exceptions in said action, and 
that the same contains all the proceedings had, and 
all the evidence adduced, at the trial of said cause 
with reference to the issue as to whether a verified 
account, claim or demand was presented by the plain- 
tiffs to the defendant, in accordance with the provi- 
sions of Section 3283 and Section 3288 of the Revised 
Codes of the State of Montana, and the same is now 
by me hereby settled, allowed and approved as a true 
and correct bill of exceptions in said action. 

Dated this 19 day of April, 1913. 

GEO. M. BOURQUIN, 
District Judge. 

Filed April 19, 1918. Geo. W. Sproule, Clerk. 

[73] 
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Thereafter, on June 20, 1913, Assignment of Errors 
was filed herein as follows, to wit: [74] 


[ Assignment of Errors. | 


In the District Court of the United States, in and for 
the District of Montana. 


E. W. CRELLEN, W. H. JACKSON and B. N. 
MOSS, Copartners Doing Business Under the 
Firm Name and Style of DES MOINES 
BRIDGE AND IRON COMPANY, 
Plaintiffs, 
VS. 


THE CITY OF FORSYTH, an Incorporated City of 
the Third Class of the State of Montana, For- 
merly the Town of Forsyth, 

Defendant. 


Now comes the defendant, the City of Forsyth, in 
said above-entitled cause, and files the following 
assignment of errors, upon which it will rely upon 
the prosecution of the writ of error issued in its be- 
half in the above-entitled cause: 

IL. 

The United States District Court, in and for the 
District of Montana, erred in holding and deciding 
that the City Council of the City of Forsyth had the 
right and authority to waive compliance with the 
provisions of Section 3283 and Section 3288 of the 
Revised Codes of the State of Montana, requiring 
that all accounts and demands against a city or 
town, and presented to the City Council, must be ac- 
companied by an affidavit by the party, or his agent, 
stating the same to be a true and correct account 
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against the city or town for which the same is pre- 
sented, and that the same accrued as set forth, and 
that the council has no authority to allow any account 
or demand not so presented. [75] 

Lf. 

The United States District Court, in and for the 
District of Montana, erred in holding and deciding 
that the City Council of the defendant, the City of 
Forsyth, had waived compliance with the provisions 
of Section 3283 and Section 3288 of the Revised 
Codes of Montana, requiring that all accounts and de- 
mands against a city or town, and presented to the 
City Council, must be accompanied by an affidavit 
by the party, or his agent, stating the same to be a 
true and correct account against the city or town for 
which the same is presented, and that the same ac- 
erued as set forth, and that the council has no author- 
ity to allow any account or demand not so presented. 

STI. 

The District. Court of the United States, in and for 
the District of Montana, erred in rendering judgment 
in said cause, and that said judgment is contrary to 
law and the facts, as found by the Court. 

WHEREFORE, the said defendant and plaintiff 
in error prays that the said judgment of the said Dis- 
trict Court of the United States, in and for the Dis- 
trict of Montana, be reversed. 

F. V. H. COLLINS and 
GUNN, RASCH & HALL, 
Attorneys for Defendant. 

Filed June 20, 1918. Geo. W. Sproule, Clerk. 

[76] 
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Thereafter, on June 20, 1913, Petition for Writ of 
Error and Order Allowing Same were filed herein as 
follows, to wit: [77] 


In the strict Court of the United States, in and for 
the District of Montana. 


E. W. CRELLEN, W. H. JACKSON and B. N. 
MOSS, Copartners Doing Business Under the 
Firm Name and Style of DES MOINES 
BRIDGE AND TRON COMPANY, 
Plaintiffs, 
VS. 


THE CITY OF FORSYTH, an Incorporated City of 
the Third Class of the State of Montana, For- 
merly the Town of Forsyth, 

Defendants. 


Petition for a Writ of Error and Supersedeas of the 
Defendant, The City of Forsyth. 

The City of Forsyth, defendant in the above-enti- 
tled cause, feeling itself aggrieved by the decision of 
the Court and the judgment entered in said cause on 
the 27th day of January, 1913, for the sum of 
$2332.89, and the further sum of $348.40 costs, comes 
now, by F. V. H. Collins and Gunn, Rasch & Hall, 
its attorneys, and petitions the Court for an order 
allowing said defendant to prosecute a writ of error 
to the Honorable the United States Cireuit Court of 
Appeals, for the Ninth Circuit, under and according 
to the laws of the United States in that behalf made 
and provided, and also that an order be made fixing 
the amount of security which the said defendant shall 
give and furnish upon said writ of error, and that 
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upon the giving of such security all further proceed- 
ings in this court be suspended and stayed until the 
determination of said writ of error by the United 
States Circuit Court of Appeals, for the Ninth Cir- 
Gtnit. 

And your petitioner will ever pray. 
F. V.H. COLLINS and 
GUNN, RASCH & HALL, 
Attorneys for Defendant. [78] 


[Order Allowing Writ of Error and Fixing Amount 
of Bond Thereon. | 

Upon motion of Gunn, Rasch & Hall, attorneys for 
the defendant, the City of Forsyth, the foregoing 
petition for a writ of error is hereby granted, and it 
is ordered that a writ of error be, and hereby is, al- 
lowed, to have reviewed, in the United States Cir- 
cuit Court of Appeals, for the Ninth Circuit, the 
judgment heretofore entered herein on the 27th day 
of January, 1918, and that the amount of bond on 
said writ of error be, and hereby is, fixed at Thirty- 
five Hundred Dollars. 

GEO. M. BOURQUIN, 
Judge. 

Filed June 20, 1913. Geo. W. Sproule, Clerk. 
[79] 

Thereafter, on July 8, 1913, Bond on Writ of Error 
was approved and filed herein, being as follows, to 
wit: 

Bond. 

KNOW ALL MEN BY THESE PRESENTS: 

That we, the City of Forsyth, as principal, and the 
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National Surety Company, a corporation organized 
and existing under the laws of the State of New 
York, and duly authorized to do business as a surety 
company in the State of Montana, as surety, are held 
and firmly bound unto E. W. Crellin, W. H. Jackson 
and B. N. Moss, copartners doing business under the 
firm name and style of Des Moines Bridge & Iron 
Company, in the full and just sum of Three Thou- 
sand Five Hundred Dollars ($3,500.00), to be paid 
to them, their attorneys, executors, administrators 
or assigns, for which payment well and truly to be 
made we bind ourselves, our successors and assigns, 
jointly and severally, firmly by these presents. 

Sealed with our seals and dated this 5th day of 
July, A. D. 1918. 

Whereas, lately at a session of the District Court 
of the United States in and for the District of Mon- 
tana, in a suit pending in said court between E. W. 
Crellin, W. H. Jackson and B. N. Moss, copartners 
doing business under the firm name and style of the 
Des Moines Bridge & Iron Company, plaintiff, and 
the City of Forsyth, defendant, a final judgment was 
rendered against the said defendant, and the said 
City of Forsyth, defendant, having obtained from 
said court a writ of error to reverse the judgment in 
the aforesaid suit, and a citation directed to said FE. 
W. Crellin, W. H. Jackson and B. N. Moss, copartners 
doing business under the firm name and style of the 
Des Moines Bridge & Iron Company, is about to be 
issued, citing and admonishing them to be and ap- 
pear at the United States Circuit [80] Court of 
Appeals for the Ninth Circuit, to be holden at San 
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Francisco, California: 

Now, therefore, the condition of the above obliga- 
tion is such that if the said The City of Forsyth shall 
prosecute its writ of error to effect, and shall answer 
all damages and costs that may be awarded against 
it, if it fails to make its plea good, then the above 
obligation to be void; otherwise to remain in full 
force and virtue. 

In Witness Whereof, the said The City of Forsyth 
has caused these presents to be executed by its 
Mayor and its corporate seal to be affixed, and the 
said National Surety Company has caused these 
presents to be executed by its attorney in fact there- 
unto duly authorized and its corporate seal to be 
affixed hereto on this 5th day of July, A. D. 1913. 

THE CITY OF FORSYTH, 
By HARRY J. HURNHE, Mayor. 
F. V. H. COLLINS, 
City Clerk. 

[Seal] NATIONAL SURETY COMPANY, 

[Seal] By W. K. ARMSTRONG, 

Its Attorney in Fact Thereunto Duly Authorized. 


The foregoing bond is hereby approved. 
GEO. M. BOURQUIN, 
Judge. 
Filed July 8th, 1913. Geo. W. Sproule, Clerk. 
[81] 
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Thereafter, on July 8, 1918, writ of error was duly 
issued herein, which writ of error is hereto attached 
and is in the words and figures following, to wit: 
[82] 

Writ of Error [Original]. 


UNITED STATES OF AMERICA,—ss. 

The President of the United States to the Honorable, 
the Judge of the District Court of the United 
States, in and for the District of Montana, 
Greeting: 

Because, in the record and proceedings, as also in 
the rendition of the judgment of a plea which is in 
said District Court, and between the City of For- 
syth, an incorporated city of the third class of the 
State of Montana, plaintiff in error, and E. W. Crel- 
len, W. H. Jackson and B. N. Moss, copartners doing 
business under the firm name and style of the Des 
Moines Bridge and Tron Company, defendants in 
error, a manifest error hath happened, to the great 
damage of the said City of Forsyth, the plaintiff in 
error, as by their complaint appears. 

We, being willing that error, if any hath happened, 
should be duly corrected, and full and speedy justice 
done to the parties aforesaid in this behalf, do com- 
mand you if judgment be therein given, that then 
under your seal, distinctly and openly, you send the 
record and proceedings aforesaid, with all things 
concerning the same, to the United States Circuit 
Court of Appeals, for the Ninth Circuit, together 
with this writ, so that you have the same at the City 
of San Francisco, in the State of California, on the 
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7th day of August, 1918, next, in the said Circuit 
Court of Appeals, to be then and there held, that 
the record and proceedings aforesaid being inspected, 
the said Circuit Court of Appeals may cause further 
to be done therein to correct that error, what of right, 
and according to the laws and customs of the United 
States should be done. 

WITNESS the Honorable Edward Douglas White, 
Chief Justice of the Supreme Court of the United 
States, [83] the 8th day of July, in the year of our 
Lord one thousand nine hundred and thirteen. 

[Seal ] GEO. W. SPROULE, 
Clerk of the District Court of the United States, in 

and for the District of Montana. 

Allowed. by: 

GEO. M. BOURQUIN, 
District Judge. 

Service of the within writ of error, and receipt of 
copy thereof, is hereby acknowledged, this 8th day 
of July, 1913, without waiver of objections or right to 
object. 

EDWARD HORSKY, 
Attorney for Defendants in Error. 


Answer of Court to Writ of Error. 

The answer of the Honorable the District Judge of 
the United States for the District of Montana, to the 
foregoing writ. 

The record and proceedings whereof mention is 
made, with all things touching the same, I certify, 
under the seal of said District Court, to the United 
States Circuit Court of Appeals for the Ninth Cir- 
cuit, at the day and place within contained, in a cer- 
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tain schedule to this writ annexed, as within I am 
commanded. 

By the Court. 

[Seal] GEO. W. SPROULE, 

Clerk. [84] 

[Endorsed]: No. 1055. United States District 
Court, District of Montana. E. W. Crellen e¢ al., 
Defendants in Error, vs. The City of Forsyth, Plain- 
tiff in Error. Writ of Error. Filed and En- 
tered Jul. 8, 1918. Geo. W. Sproule, Clerk. By 

, Deputy Clerk. [85] 


Thereafter, on July 8th, 1913, a Citation was duly 
issued herein, which Citation is hereto attached, and 
is in the words and figures following, to wit: [86] 


Citation [on Writ of Error (Original) .] 

The President of the United States to E. W. Crellen, 
W. H. Jackson and B. N. Moss, Copartners 
Doing Business Under the Firm Name and Style 
of Des Moines Bridge and Iron Company, and 
Edward Horsky, Esq., Their Attorney, Greet- 
ing: 

You are hereby cited and admonished to be and 
appear at the United States Circuit Court of Ap- 
peals, for the Ninth Circuit, to be held at the City of 
San Francisco, in the State of California, within 
thirty days from the date of this writ, pursuant to a 
writ of error file in the clerk’s office of the District 
Court of the United States, in and’ for the District 
of Montana, wherein the City of Forsyth is plaintiff 
and you are defendants in error, to show cause, if 
any there be, why the judgment in said writ of error 
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mentioned should not be corrected and speedy jus- 
tice should not be done to the parties in that behalf. 
WITNESS the Honorable EDWARD DOUGLAS 
WHITE, Chief Justice of the Supreme Court of the 
United States of America, this 8th day of July, A. 
D. 1913, and of the Independence of the United 
States the one hundred and thirty-seventh. 
GEO. M. BOURQUIN, 
United States District Judge. 
Service of the foregoing citation received and copy 
thereof admitted this 8th day of July, A. D. 1913, 
without waiver of objections or right to object. 
EDWARD HORSKY, 
Attorney for Defendant in Error. [87] 


[Endorsed]: No. 1055. United States District 
Court, District of Montana. E. W. Crellin et al., 
Defendants in Error, vs. The City of Forsyth, Plain- 
tiff in Error. Citation. Filed and Entered Jul. 8, 
1913. Geo. W. Sproule, Clerk. By ——————, 
Deputy Clerk. [88] 


Certificate of Clerk U. S. District Court to Record, 
etc. 


United States of America, 
District of Montana,—ss. 

I, Geo. W. Sproule, Clerk of the United States Dis- 
trict Court for the District of Montana, do hereby 
certify. and return to the Honorable, the United 
States Circuit Court of Appeals for the Ninth Cir- 
cuit, that the foregoing volume, consisting of 89 
pages, numbered consecutively from 1 to 89 inclu- 
sive, is a true and correct transcript of the pleadings, 
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process, records, orders and judgment, and all other 
proceedings had in said cause, and of the whole 
thereof, as appears from the original records and 
files of said court in my possession as such Clerk; and 
I do further certify and return that I have annexed 
to said transcript and included within said paging 
the original citation and writ of error issued in said 
cause, 

I further certify that the costs of the transcript of 
record amount to sixteen 20/100 Dollars, and have 
been paid by the plaintiff in error. 

In Witness Whereof, I have hereunto set my hand 
and affixed the seal of said court at Helena, Montana, 
this 22nd day of July, 1913. 

[Seal] GEO. W. SPROULE, 

Clerk. [89] 


[Endorsed]: No. 2290. United States Cireuit 
Court of Appeals for the Ninth Circuit. The City. 
of Forsyth, an Incorporated City of the Third Class 
of the State of Montana, formerly the Town of 
Forsyth, Plaintiff in Error, vs. E. W. Crellin, W. H. 
Jackson and B. N. Moss, Copartners Doing Business 
Under the Firm Name and Style of Des Moines 
Bridge & Iron Company, Defendants in Error. Tran- 
seript of Record. Upon Writ of Error to the United 
States District Court of the District of Montana. 

Filed July 26, 1913. 

FRANK D. MONCKTON, 
Clerk of the United States Circuit Court of Appeals 
for the Ninth Circuit. 
By Meredith Sawyer, 
Deputy Clerk. 


United States 


Circuit Court of Appeals 


Hor the Ninth Circuit. 


THE CITY OF FORSYTH, an Incorporated 

City of the Third Class of the State of Mon- 

tana, formerly the TOWN OF FORSYTH, 
Plaintiff in Error. 


VS. 


EK. W. CRELLIN, W. H. JACKSON and B. 
N. MOSS, Copartners Doing Business Under 
the Firm Name and Style of DES MOINES 
BRIDGE & IRON COMPANY, 


Defendants in Error. 


Brief of Plaintiff in Errar. 


STATEMENT OF CASE. 


The defendants in error, hereinafter, for conven- 
ience, called the plaintiffs, sued the plaintiff in er- 
ror, hereinafter referred to as the defendant, in 
the court below for $3870.32, a balance claimed to 
be due them under a contract with the defendant 
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for the construction of a water-works system at For- 
syth, Montana, (Tr. pp. 9 to16). The contract re- 
quired payment for work done and material fur- 
nished to be made in monthly installments of eighty- 
five per cent. of the contract price of the completed 
work, (Tr. p. 18), and itemized accounts were pre- 
sented from time to time as the work progressed 
and paid. On or about April 28, 1909, the plaintiffs 
presented to the city council of the defendant City 
for allowance their final estimate, account, and 
claim for $7370.32, (Tr. pp. 5 to 6), from which 
the City deducted $2695.72, which was the aggregate 
amount of various claims held by the City against 
the plaintiffs, approved the account for $4674.60, 
and made a payment thereon of $3500.00, (Tr. p. 
7: Tr. pp. 22 to 23; Tr. p. 8). Upon the City’s re- 
fusal to pay the plaintiff’s claim in full, this aec- 
tion was instituted, terminating in the court below 
by a judgment rendered in favor of the plaintiffs 
for $2332.89 and costs, (Tr. pp. 45 to 47), and the 
defendant, claiming that error was committed in 
thus rendering judgment against it and in favor 
of the plaintiffs, brings the case here, by writ of 
error, for a review of the proceedings of the court 
below, (Tr. p. 78). 

Section 3288 of the Revised Codes of Montana, 
(1907), hereinafter set out in full, provides that 
‘Call accounts and demands against a city or a town 
must be presented to the council duly itemized and 
accompanied by an affidavit by the party or his 
agent, stating the same to be a true and correct ac- 
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count against the city or town for the full amount 
for which the same is presented’’, and the city 
council, by the express terms of the statute in ques- 
tion, is without authority to allow or approve any 
account or demand not so presented. The com- 
plaint, as originally filed, failed to aver that the 
account upon which the action was based had been 
presented to the city council of the defendant City, 
accompanied by the statutory offidavit, but it was 
alleged that whatever objections, if any, there might 
have been to the form of said account, or to the 
presentation thereof, were waived, (Tr. p. 78). 
Having failed to allege that the claim or account 
was accompanied by the affidavit of its correct- 
ness as required by the statute, the defendant chal- 
lenged the sufficiency of plaintiffs’ complaint by 
general demurrer, (Tr. p. 19), but the demurrer 
was overruled (Tr. p. 20) by Judge Hunt, before 
whom it was argued, a memorandum setting forth 
the learned Judge’s views upon the question pre- 
sented was filed, in which it was held that the 
statutory requirements of verifying accounts and 
demands against cities and towns was not a mat- 
ter of substance and could be waived, (Tr. pp. 47 
to 49). 

By way of affirmative defense, the defendant 
alleged in its answer to the complaint that no ac- 
count or demand for any part of the amount sought 
to be recovered, accompanied by an affidavit, had 
ever been presented to the defendant. and that the 
action was barred by the provisions of said Sec- 
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tion 3288 of the Revised Codes of Montana, (Tr. 
pp. 26 to 27). But upon objection by defendant, 
interposed at the trial, to the introduction of any 
evidence on behalf of the plaintiffs in support of 
their complaint, on the ground that the same failed 
to state facts sufficient to constitute a cause of 
action, the plaintiffs sought, and obtained, leave 
to amend their complaint by adding thereto another 
paragraph, in which it was alleged that the statu- 
tory requirements had been complied with, and that 
the final account and claim against the City was 
presented to the council, accompanied by the statu- 
tory affidavit of its correctness, (Tr. pp. 33 to 34; 
Tr. pp. 50 to 51). The evidence adduced by the 
parties upon this issue is contained in the bill of 
exceptions, (Tr. pp. 52 to 67), and the court found 
that the plaintiffs had failed to sustain the bur- 
den of proof, which rested upon them, but held that 
the making of the affidavit was not essential and 
could be waived, and that it was waived by the 
council of the defendant City ‘‘when the City pas- 
sed upon the accounts and approved them, with cer- 
tain deductions regardless of the affidavit,’’? (Tr. 
20S). 
ASSIGNMENT OF ERRORS. 
I. 

The United States District Court, in and for the 
District of Montana, erred in holding and deciding 
that the city council of the Citv of Forsyth had 
the right and authority to waive compliance with 
the provisions of Section 3283 and Section 3288 
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of the Revised Codes of the State of Montana, re- 
quiring that all accounts and demands against a 
city or town, and presented to the city council, must 
be accompanied by an affidavit by the party, or 
his agent, stating the same to be a true and correct 
account against the city or town for which the 
same is presented, and that the same accrued as set 
forth, and that the council has no authority to allow 
any account or demand not so presented. 
i. 

The United States District Court, in and for the 
District of Montana, erred in holding and deciding 
that the city council of the defendant, the City of 
Forsyth, had waived compliance with the provis- 
ions of Section 3283 and Section 3288 of the Re- 
vised Codes of Montana, requiring that all ac- 
counts and demands against a ctiy or town, and pre- 
sented to the city council, must be accompanied by 
an affidavit by the party, or his agent, stating the 
same to be a true and correct account against the 
city or town for which the same is presented, and 
that the same accrued as set forth, and that the 
council has no authority to allow any account or 
demand not so presented. 

ITT. 

The District Court of the United States, in and 
for the District of Montana, erred in rendering 
judgment in said cause, and that said judgment is 
contrary to law and the facts, as found by the 
Court. (Tr. pp. 72-73). 
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ARGUMENT. 

The only question presented for the consideration 
of this court is whether a complianee with the pro- 
visions of Seetions 3283 and 3288 of the Revised 
Codes of Montana, of 1907, requiring that all ac- 
eounts and demands against cities and towns must 
be presented to the council, accompanied by an affi- 
davit that the same are true and correct, may be 
dispensed with and waived. It will be observed that 
the two sections are identical down to the proviso 
in Section 3288, and the fact of the matter is, Sec- 
tion 3288 is Seetion 4812 of the Political Code of 
1895, as the same was amended in 1903, (Montana 
Session Laws 1903, pp. 42 to 44), but for some reas- 
on Section 4812 of the Political Code appears in 
the Code of 1907 as Section 3283 in its original 
form and as it was before its amendment, and as 
Section 3288 in the form as amended. They are as 
follows: 

‘#3283. (See. 4812). Accounts mast be itemized 
and sworn to.—All aceounts and demands against 
a city or town must be presented to the council, du- 
ly itemized and accompanied by an affidavit of the 
party or his agent, stating the same to be a true 
and correct account against the city or town for the 
full amount for which the same is presented, and 
that the same accrued as set forth, and with all nec- 
essary and proper vouchers, within one year from 
the date the same accrued; and any claim or de- 
mand not so presented within the time aforesaid is 
forever barred, and the couneil has no authority to 
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allow any aeeount or demand not so presented, nor 
must any action be maintained against the city or 
town for or on aeceount of any demand or claim 
against the same, until such demand or claim has 
first been presented to the council for action there- 
om” 

3288. Presentation of claims. Limitation of 
actions—All accounts and demands against a city 
or town must be presented to the council duly item- 
ized and accompanied by an affidavit by the party 
or his agent, stating the same to be a true and cor- 
rect account against the city or town for the full 
amount for which the same is presented, and that the 
same acerued as set forth, and with all necessary and 
proper vouchers, within one vear from the date 
the same acerued; and any claim or demand not so 
presented within the time aforesaid is forever bar- 
red, and the couneil has no authority to allow any 
account or demand not so presented, nor must any 
action be maintained against the city or town for 
or on account of any demand or claim against the 
same, until such demand or claim has first been 
presented to the council for action thereon; provid- 
ed however, that in case the total indebtedness of a 
city or town has reached three per eentum of the 
total assessed valuation of the taxable property 
of such city or town, as ascertained by the last as- 
sessment for state and county taxes, it shall be law- 
ful for, and such city or town is hereby authorized 
and empowered to conduct its affairs and business 
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on a cash basis as provided and contemplated by 
Section 3287 (1) of this act.’’ 

That these statutes are mandatory, and that com- 
pliance with their requirements is imperative, would 
hardly seem open to dispute. Judge Hunt so held 
as to the matter of presentation which, he says, 
‘‘must be had as a condition precedent to the main- 
tenance of an action,’ but that formal verifica- 
tion ‘‘is not indespensable to the claim itself or to 
a valid presentation thereof,’ (Tr. p. 48). The rul- 
ing made by the learned Judge is in direct opposi- 
tion to the decisions of the Supreme Court of the 
State. In that connection, it should be said, how- 
ever, that his attention was not called to the Mon- 
tana cases when the demurrer was argued, and the 
conclusion which he reached was announced without 
being aware that the Supreme Court of the State 
had construed the statutes differently. As long 
ago as 1888 the Supreme Court of the Territory of 
Montana held, under a similar statute, that the 
itemizing and verifving of claims against munici- 
palities was an indaspensable prerequisite to their 
consideration and enforcement, and that a complaint 
which failed to allege ‘‘that the claim had been pre- 
sented under oath,’’? was fatally defective. 

First National Bank v. Custer County, 7 Mont. 
464. 
Followed and affirmed in 
Powder River Cattle Co. v. Custer County, 9 
Mont. 145. 
With reference to the particular sections of the 
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Code involved here, the State Supreme Court has 
had oceasion to consider them in several cases, and 
in every instance has emphatically and unequivo- 
cally declared that they are mandatory requiring 
a strict compliance with their provisions. In Helena 
Water Works Co. v. City of Helena, 27 Mont. 205, 
the court had before it Section 4812 of the Political 
Code of 1895, and discussing its provisions, on page 
208, said: 

‘“The Code requires the city council to audit all 
claims and demands evidenced by itemized bills, 
sworn to, before any payment is made. A claim 
is presented, and after an auditing (that is a hear- 
ing) by the guardians of the city treasurer, not of 
other people’s money, already assigned and set over 
to them, the account is allowed and ordered to be 
paid, if these guardians find that there is a debt 
against the city which is due and payable. In no 
other way may a claim agaist a city be paid. It 
the service and material men have no demands 
against the city, as contended by the city in the pres- 
ent case, and they do not claim that the city is 
indebted to them, then they may not file claims 
with the council for allowance and payment, and 
they can never get a cent. The city does not owe 
them anything, and the council has no business to — 
hear them, or to order any warrant to issue for 
payment. If there be indebtedness, and the city is 
the one indebted, then the claimants shall so swear, 
and have their demands audited and established as 
part of the indebtedness of the city. Such is the 
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law, and such is the only conclusion to be drawn 
from the reading of the law. As we have said, tm 
no other way can a claim be established and paid, 
as the law now stands. Yxpediency and emergencies 
arising out of extravagance or misfortune have, we 
think. led and forced city officials in Montana and 
elsewhere to adopt a plan such as suggested by 
counsel.’’ (Italics ours). 

The Chief Justice, in a coneurring opinion, ex- 
pressed himself to the same effect, as follows: 

‘‘Nor is there any escape from the conclusions of 
Mr. Justice Milburn as to the proper construction 
of the provisions of the statute touching the pay- 
ment of claims against the municipality. It is the 
duty of the courts to declare the law as it is, and not 
to erercise their ingenuity in trving to devise means 
by which its clear and explicit injunctions may be 
evaded.’’ (Italics ours). 

The same section was again considered, after it 
had been amended, and in the form in which it 
now appears in the Revised Codes as Section 3288, 
in Helena Water Works Co. v. City of Helena, 31 
Mont. 242, and construed the same way, as follows: 

‘‘Tf a city has so wisely administered its financial 
affairs that it has not reached the constitutional 
limit of indebtedness, every expenditure of public 
money made by it must be made under the very 
eyes of its inhabitant, any one of whom is afforded 
an opportunity to inspect the items of the proposed 
expenditure and register his objection to such as 
may appear to him unwise or unnecessary; for in 
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such case every item of proposed expenditure must 
be mcorporated in an itemized bill, duly verified, 
filed with the etty council, audited and allowed be- 
fore payment can be ordered.’’ (Italics ours). 

And, again, in Palmer v. City of Helena, 40 Mont. 
498, where the court said: 

‘Under these conditions the city was shorn of 
its power to exist as a municipality. It could not 
conduct its government without ineurring debts. 
This it could not lawfully do, because it was prohib- 
ited from doing so by the Constitution; and it could 
not proceed upon the ‘pay as vou go’ plan, because 
not permitted to pay cash for services rendered or 
materials furnished, under the mandatory provi- 
sions of the statute supra.”’ (1Italies ours). 

This construction of the statute, demanding a 
strict compliance with all of its requirements, is de- 
cisive here. For, as was said by this court in Flani- 
gan v. Sierra County, 122 Fed., on page 26: 

‘These decisions are binding upon this court and 
will be followed, regardless of the decisions upon 
similar questions in other states.’’ 

There is, however, upon this question unanimi- 
ty in the decisions of the courts in the different 
states. Thus, in Richardson v. City of Salem, (Ore- 
gon) 94 Pac. 34, which was the principal case and 
authority relied on by the defendant in the argu- 
ment of the demurrer in the court below, the Su- 
preme Court of Oregon, discussing the provisions 
of a similar section of the laws of that State, said: 

‘It is admitted by counsel for plaintiff that it 
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was necessary for him to present his claim te the 
city, which he did. bad withow? verifieatien. He m- 


ditions precedent to the bringing of the action there- 
on, and are matters of defense. and. therefore, mar 
be waived. which he claims was done in this tase, 
If setting evt the items of the account and verify- 
ing the same were only for the advice and guidance 
ef the auditing officer. possibly he might waive 
them. as was held in Grsweld v. City. 116 Mich. 
40], 74 N. W. 663. and in Kennedy v. Maver, 34 
App. Div. 311. 54 NX. Y. Sup. 261. but the language 
of the Salem charter is tmperative: ‘No Gaim 
against the city shall be paid until it is first itemized 
and verified. These conditions are embedied in 
the charier fur the protection of the taxparers. as 
well as to provide notice and infermation w the 
auditing bedr: and the complaint must allege such 
facts as discluse that the city is in default. In Phi- 
lemath v. Ingle. 41 Or. 289. 292. 68 Pac. 803, 804, 
Mr. Justice Moore sars: ‘The rule is well settled 
that ‘where the presentation of a claim or the 
filing of a notice is required. such notice or presen- 
iatien of claim is a condition precedent to the night 
tw maintain an action against a municipal corpora- 
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tion, and must be averred br the plaintiff." * 
* * = Section 15 of the charier queted abuve. not 
only prescribes the manner of the presentation of 
the claim to the auditing body, but prohibits par- 
ments therevf until these requiremenis are complied 
with. They constitute an inhibition. net only upen 
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the auditing body, but also upon the recorder and 
mayor in issuing the warrant. MacDonald v. Lane 
(Or.) 90 Pac. 381, is quite in point on this question.’’ 

This decision was subsequently followed and re- 
affirmed in Naylor v. McColloch, (Or.) 103 Pace., 
on page 71, where the court said: 

‘‘The above-cited provisions of the charter being 
in the interest of the general public, and a matter 
of positive law, it is difficult to see how the coun- 
ceil could waive it; neither could they waive the fact 
that the claim was one they had no right to pay in 
any event, and their action in ordering it paid was 
a violation of the charter and void. Richardson v. 
Salem, 51 Or. 125, 94 Pac. 34, and cases there cited.” 

In Campbell v. Brackett, (Ind.) 90 N. E. 777, the 
statute prohibited the allowance by the city council 
of any claim or demand not properly itemized and 
verified, and a Judgment for the recovery of money 
paid upon a claim not so presented in compliance 
with the statutory provisions was affirmed, the 
court saying: 

‘“‘The board of trustees of an incorporated town 
has only statutory power and can perform its func- 
tions only in the statutory way. Zorn v. Warren- 
Scharf Co., 42 Ind. App. 2138, 84 N. E. 509, and 
eases there cited; Moss v. Sugar Ridge Twp. 161 
Ind. 417, 68 N. i. 896. Where the statute prescribes 
specifically how an act shall be performed by a 
statutory board, or prohibits its performance under 
certain conditions by such board, an act in direct 
violation thereof is absolutelv void. MeNay v. 
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Town, 41 Ind. App. 627, 84 N. Ik. 778, and cases 
cited. Here the statute above quoted prohibits in 
the most positive terms the allowance of a claim as 
appellant’s claim was allowed. The act of allowance 
being void, all subsequent proceedings by which the 
money was placed in the hands of appellant were 
void. No title to the money received thereby passed 
to appellant, and it was subject to recovery where- 
ever found. McNay v. Town, supra, and eases cited. 
And if, as is shown here, it was located in the bank 
and it could only be preserved and recovered by in- 
junction proceedings, then such proceedings were 
proper.”’ 

Substantially to the same effect are: 

Farley v. City of Lockport, 113 N. Yosiggie 
102; 

Starling v. Bedford, (la.) 62 N. W. 674; 

Walters v. City of Ottawa, (1ll.) 88 N. E. 651; 

Purdy v. City of New York, 86 N. E. 560. 

In Bingham County v. First National Bank, 122 
Fed. 16, this court held that a provision of the Idaho 
statute requiring that county warrants ‘‘must dis- 
tinetly specify the lability for which they are 
drawn and when it accrued,’’ was mandatory, and 
that warrants which failed to specify when the 
claim accrued were void and would not support an 
action, nor could they be validated by any act of 
ratification of the county board. In discussing the 
statute, and its effect, the court said: 
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‘‘Tt is thus seen that the state of Idaho has by 
statute conferred upon the board of commissioners 
of the county the power to, among other things, ex- 
amine, settle, and allow all accounts legally charge- 
able against the county, and order warrants to be 
drawn on the county treasurer therefor, and has ex- 
pressly declared that all such warrants ‘must dis- 
tinetly specify the liability for which they are 
drawn, and when it accrued.’ Js any court justified 
in treating such language as merely directory? We 
think not. It is well settled that, if the statute under 
which a municipal corporation is organized and acts 
prescribes a particular mode in which the property 
of the corporation shall be disposed of, that mode 
must be pursued. Dillon on Municipal Corporations 
(4th Ed.) Sections 463, 578, and 536. The state of 
Idaho, as has been seen, authorized the board of 
commissioners of the defendant county to allow only 
legal claims against it, within which claims barred 
by its statute of limitations would not come. Car- 
roll v. Siebenthaler, 37 Cal. 193. And it has been 
held that, even though the governing board of a 
county should allow illegal claims, it is the duty 
of the auditor to refuse to draw warrants therefor, 
and, if warrants are drawn, it is the duty of the 
treasurer to refuse to pay them. Linden v. Case, 
46 Cal. 171; Merriam v. Board of Supervisors of 
Yuba County (Cal.) 14 Pac. 137; Trinity County 
v. McCammon, 25 Cal. 121. 

The Bingham County case is approvingly cited, 
and the principle therein announced was adopted 


and applied by the Supreme Court of Montana, in In 
re Farrel, 36 Mont. 254, a habeas corpus proceeding. 
The petitioner had been convicted of forgery for 
the issuing, as a deputy clerk of the District Court 
of Silver Bow County, Montana, of false and frau- 
dulent juror’s certificates. The statute required the 
clerk to give to each juror, when excused from fur- 
ther service, a certificate ‘ander seal,’ stating the 
name of the juror, the number of day’s attendance, 
the number of miles traveled, etc. The seal, however, 
had not been affixed to any of the certificates so 
issued, and the court held that the statute was man- 
datory, and in the absence of the seal the ecertifi- 
cate could ‘‘not be made the basis of legal lability 
against the county,’’ hence, they were of no legal 
effect, ‘‘and therefore void.’’ 

The principle that there cannot be a waiver of 
the mandatory provisions of a statute is univer- 
sally recognized by the decisions of all the courts. 
Nor was any rule to the contrary laid down by the 
Supreme Court of Michigan in the cases cited by 
the plaintiffs in support of the sufficiency of their 
complaint in the court below. In Foster v. Bellaire, 
86 N. W. 383, the contention that the statute in- 
volved in that case was mandatory was denied, the 
court saying that ‘‘the precise question presented 
in this ease was before the court in Griswold v. City 
of Luddington, 74 N. W. 663, and was decided 
against the contention of counsel for defendant.”’ 
In the Griswold case the court held that ‘‘the com- 
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mon council might waive such defects, under certain 
circumstances,’’ and cites Canfield v. City of Jack- 
son, 70 N. W. 444, which is the authority upon which 
all subsequent decisions to that effect are based. 
But the statute considered by the court in the Can- 
field case, which is set out in the opinion of the 
court in that case, left it to the discretion of, and 
made it entirely optional with, the common council 
whether a claim presented against the municipality 
should be verified or not. The statute construed 
by the court in that case was as follows: 

‘The council shall audit and allow all legitimate 
claims against the city; and when required by the 
common council every account shall be accompanied 
with an affidavit of the person rendering it, to the 
effect that he verily believes that the services or 
property therein charged have been actually per- 
formed or delivered for the city; and that the sums 
charged therefor are reasonable and just, and that 
to the best of his knowledge and belief no set-off 
exists, nor payment has been made on account 
thereof, except such as are indorsed or referred to 
in such account or claim.’’ (Italics ours). 

The Supreme Court of Montana, having by its 
decisions declared the sections of the Montana Code 
to be mandatory, these decisions, as was said by this 
Court in Flanigan vs. Sierra County, supra, are 
binding. The plaintiffs’ failure to present their 
claim as required by the statute, and within the time 
limited for that purpose, precluded a recovery 
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mon council might waive such defects, under certain 
circumstances,’’ and cites Canfield v. City of Jack- 
son, 70 N. W. 444, which is the authority upon which 
all subsequent decisions to that effect are based. 
But the statute considered by the court in the Can- 
field case, which is set out in the opinion of the 
court in that ease, left it to the discretion of, and 
made it entirely optional with, the common council 
whether a claim presented against the municipality 
should be verified or not. The statute construed 
by the court in that case was as follows: 

‘The council shall audit and allow all legitimate 
claims against the city; and when required by the 
common council every account shall be accompanied 
with an affidavit of the person rendering it, to the 
effect that he verily believes that the services or 
property therein charged have been actually per- 
formed or delivered for the city; and that the sums 
charged therefor are reasonable and just, and that 
to the best of his knowledge and belief no set-off 
exists, nor payment has been made on account 
thereof, except such as are indorsed or referred to 
in such account or claim.’’ (Italics ours). 

The Supreme Court of Montana, having by its 
decisions declared the sections of the Montana Code 
to be mandatory, these decisions, as was said by this 
Court in Flanigan vs. Sierra County, supra, are 
binding. The plaintiffs’ failure to present their 
claim as required by the statute, and within the time 
limited for that gurpose, precluded a .Pecovery 
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against the defendant City. It follows that the judg- 
ment in their favor was improperly rendered in the 
court below, and the same should be reversed. 
Respectfully submitted, 
F. V. H. COLLINS, and 
GUNN, RASCH & HALL, 
Attorneys for Plaintiff in Error. 
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BRIEF OF DEFENDANTS IN ERROR. 


SUPPLEMENTAL STATEMENT. 


In the statement of the case by plaintiff in er- 
ror, (Brief 4), reference is made to Judge Bour- 
quin’s findings and decision. (Tr. 68). The opinion 
is a terse, lucid exposition of the legal propositions 
involved herein. 

To quote the Bill of Exceptions, (Tr. 68),— 
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“The Court said, found and held as follows: 

‘‘T am inclined to dispose of this case now, and 
if you desire to make any arguments I will hear 
them now. I will say frankly, to commence with, 
it seems to me that the plaintiffs are entitled to re- 
cover, and the question is onty how much, under 
this contract and these specifications. The ease, 
as it appears to me, is one which has been tried in 
disregard of the pleadings, and the Court will con- 
sider the pleadings on both sides virtually amended 
so far as is necessary to conform to the proof. That 
is to say, this complaint seems to be a sort of a 
composite, a proceeding on the contract and on an 
approved claim. Of course, the claim after fashion, 
was approved, but was approved with setoff. Now 
with reference to the statements, I am satisfied that 
the law would never hold that the plaintiffs must 
make the affidavits to these statements and esti- 
mates, when the city passed upon the accounts and 
approved them with certain deductions, regardless 
of the affidavit. That affidavit was waived by the 
consideration of these claims by the city. Suppose 
we should take a case where the plaintiff had car- 
ried the estimates to the City Treasurer and had 
been paid the money on the estimates and that no 
criticism of that method had been offered. Certain- 
ly, if he were sued, he could have set up the fact 
that the money was paid. This final estimate, when 
it was finally submitted to the Council and was 
passed on and considered by the Council, took 
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away from the Court the necessity of determining 
whether the plaintiff, through Mr. Farr and Myr. 
Smith, did file a claim verfied with the City Clerk 
or with the Council. I will say again that there the 
burden of proof will be upon the plaintiff and with- 
out impeaching the good faith of either side, the 
Court believes that one side is mistaken but any- 
how, the burden is not sustained. However, under 
the position taken by the Court, it is not material. 
The city approved this claim with certain deduc- 
tions, and, of course, the question then comes what 
deductions the city was entitled to make.’”’ (The 
Court then took up the matter of deductions.) ”’ 

It thus appears that the particular point upon 
which the city failed to sustain the burden of proof 
was that of the claim not being ‘‘verfied.’’ (Tr. 
69.) In all other particulars, there was a compli- 
ance with the statute. No question was or could be 
raised as to these facts: A claim or final estimate, 
itemized in detail, was properly presented within 
proper time, considered by the City Council; no 
objection made to the form of the claim; the claim 
was allowed in part and ordered paid in part,—to 
the extent of $3500.00, approximately one-half; and 
also that the aldermen did not even know until after 
suit was brought that there was any question about 
the claim being verified (Tr. 61, 1. 15-19; Tr. 64, 1. 
1-5). 

Moreover, under the contract the city had paid 
five monthly estimates prior to said last final esti- 
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mate, as shown by the defendant city’s cancelled 
checks and warrants in evidence in the aggregate 
of $34,960.44 (Tr. 67); and the city accepted the 
water plant, after a test duly made in accordance 
with the provisions of the contract ‘‘to the satisfac- 
tion of the Town Council of said Town, and by its 
duly qualified engineer,’’ (Tr. 14), and passed and 
accepted the final estimate, making a payment 
thereon. 

Counsel claim (page 6 of Brief) that the only 
question presented is whether a compliance with 
sections 3283 and 3288 of the Montana Codes ‘‘may 
be dispensed with and waived.”’ 

A more accurate statement of the concrete 
question involved would be: Where a Montana city 
has entered into a valid contract for the installation 
of a water plant, which has been constructed by the 
contractor, tested and accepted by the city, and all 
monthly estimates, five in number, have been al- 
lowed and paid, and the sixth and final estimate 
has been presented to and approved by the city 
council with certain deductions, and approximately 
one-half of such final estimate is allowed, paid, and 
no objection whatever made to the form of such 
claim, which is properly itemized, presented within 
the proper time, and complies with the statute in 
all other respects, and the ground of partial disal- 
lowance is solely a dispute as to certain items there- 
in and deductions for delays claimed by the city 
pursuant to the contract,—can the city, in a suit by 
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the contractor, avoid payment of the amount found 
due by the court, on the ground that such final esti- 
mate or claim was not ‘accompanied by an affi- 
davit ?”’ 


ARGUMENT. 
iC, 

Under the facts shown, it was not necessary for 
defendants in error to present any claim to the city 
couneil. 

A brief reference to certain provisions of the 
contract seems to be important, and these are as 
follows, viz.: 

‘Tn consideration of the foregoing covenants 
and agreements herein set forth on the part of said 
contractor, to be done and performed, said town 
hereby agrees to well and truly pay to said con- 
tractor out of the funds hereinafter stated, and in 
the manner hereinafter set forth, for the construc- 
tion of said water system, viz,’’ Then follows an 
itemized statement giving the specific amounts to 
be paid for the different classes of work in the con- 
struction. 

The contract further provided that the Council! 
might require further work than as stated in the 
contract, such as a greater number of feet of pipe 
to be laid, ete., all of which were to be paid to the 
contractors at the actual cost thereof plus ten per 
cent. The contract then provided ‘‘and the said 
town further agrees that all payments for the work 
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under this contract shall be made in monthly in- 
stallments of eighty-five per cent of the contract 
price on the completed work, being any materials 
built in place. The balance of the contract price 
herein provided for, to be paid to the contractor 
upon the completion and final test of said water 
works system, which test shall be to the satisfaction 
of the town council, and upon the acceptance of said 
system by the town council of said town, and by its 
duly qualified and acting engineer, which accept- 
anee shall be within thirty days after the proper 
completion of said water works system in all re- 
spects as provided for by this contract, and that 
such payments shall be made by warrants of said 
town drawn upon its water works fund by the order 
of the town council, and duly signed by its Mayor 
and Clerk.” 

It is undisputed that plaintiffs completed the 
work, that it was tested by the city and duly ac- 
cepted as being complete, and that since the 30th 
of April, 1908, the City has had the sole and ex- 
clusive possession and control of the water works 
plant, and has used the same for the purpose in- 
tended; that plaintiffs presented a final estimate to 
the council, and that on May the 8th, 1908, said 
council accepted and allowed such final estimate, 
making a payment thereon. 

Under the circumstances in this case, we sub- 
mit that the statute relied upon by defendant has 
no application. The statute mentioned was evi- 
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dently enacted by the legislature for the protection 
of the City against exhorbitant bills for supplies 
furnished the City, or work and labor performed 
for it, without any written contract fixing the 
amount to be paid and the date of pavment. It was 
also undoubtedly intended by this legislation to 
prevent friends of the members of the city council 
from unduly furnishing labor or supplies to the 
City at an exhorbitant price and having the same 
paid for without the proper investigation by the 
council as a body. As said by the Supreme Court 
of Montana, in the case of Dawes vs. City of Great 
Falls, 31 Mont. 9,—‘*‘It is apparent from these sec- 
tions that the requirement that ‘all accounts and 
demands’ against the city should be submitted to 
the council, was for the purpose of allowing the 
City to audit such accounts and demands and direct 
their payment.’’ The council represented and acting 
for the city, and for each and every resident and 
taxpaver. thereof, had the question fully before them 
as to the cost and of payment for the construction 
and installment of a water plant, and in the making 
of a contract must have considered all questions 
which might possibly be involved in the considera- 
tion of an account presented under the section of 
the statute referred to. The City promises to pay 
at a certain time, and in a certain manner, the con- 
sideration expressed in the contract. Nothing was 
left for the council to do, save accept or reject the 
work, and if accepted, pay the consideration stated 
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in the contract. There was nothing from which it 
could be inferred that any person was obtaining 
money from the council on a claim which was not 
fully understood and honestly assumed by the City. 
It has always been held by the authorities uniform- 
ly, that no claim need be presented to the council 
for the salary of any employe of the City. The em- 
ployment is a sufficient presentation to the council 
to fully satisfy the statute, and the statute does not 
apply. 

Wynne vs. Butte, 45 Mont. 417, 123 Pac. 531; 

See also, 
State vs. Doggett, 28 Wash. 1, 68 Pac. 340. 


JUL, 
AFFIDAVIT NOT ESSENTIAL TO ENTITLE 
PLAINTIFF TO RECOVER. WAIVER. 

On page 8 of the brief, it is said that the sta- 
tutes are mandatory, and that compliance with their 
requirements 1s imperative. 

Assuming for the purpose of the argument that 
such statutes are mandatory, nevertheless, there 
may be acts and conduct constituting a waiver, and 
estoppel may arise. 

Upon the questions of verification not being 
indispensible to maintain suit, and that the acts 
pleaded and done constituted a waiver, Judge 
Hunt’s opinion is both sound and logical, and ap- 
plies with peculiar force to the case at bar. The 
decision (Tr. 48) is as follows: 
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‘“‘The presentation of the final estimate to the 
council fulfilled the essential requirements of sec- 
tion 3283 of the Revised Codes. The object of re- 
quiring presentation is evidently to notify the coun- 
cil of the specific account or demand so that it may 
have opportunity to consider and investigate, if 
it so desires, before taking action. 

‘This rule pertains to the demand or account 
itself, that is to say, to the very substantial thing, 
rather than to the form of the account or demand. 
Presentation therefore must be had as a condition 
precedent to the maintenance of an action. 

‘But the provision which calls for the ac- 
companiment of an affidavit relates to the manner 
in which the account or claim presented shall be 
supported. The verification required does not, 
however, affect the claim or account itself, nor is 
it a part thereof, for it has only to do with the writ- 
ing which shall accompany the account or demand 
presented. 

“The fact then that there can be no waiver of 
the requirement for presentation does not lead to 
the conclusion that irregularities in the form of the 
claim presented or in the papers which accompany 
the claim presented, but which do not constitute the 
claim or demand, cannot be waived. 

“Tt is plain that the reasons which control the 
necessity for the presentation of the claim do not 
apply with great cogency to the formal statement in 
support of the clain. 
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“Presentation of the claim is the important 
thing, and while the formal verfication ought to be 
had, it is not indispensible to the claim itself or to 
the valid presentation thereof; hence omission of 
such affidavit of verification is an irregularity 
which can be waived. 

‘‘Believing that this construction of the statute 
is based upon a just and well founded distinction, 
it follows that the acts done by the city council as 
pleaded in the present instance constituted a waiver 
of verification.’’ 

It is claimed that the learned judge’s attention 
was not called to the Montana cases when the de- 
murrer was argued, and that he reached his con- 
clusions without being aware that the Supreme 
Court of Montana had construed the statutes dif- 
ferently. This 1s indeed edifying. The learned 
judge was well aware of these decisions and certain- 
ly with a decision which he himself had rendered in 
the case of 

State ex rel Kaiser Water Co. vs. City of 
Phillipsburg, 23 Mont. 16, 57 Pac. 40d. 

In Montana, mandamus had theretofore been 
held to be a proper remedy to enforce payment of 
a contract by a municipality. 

State ex rel vs. Gt. Falls Water Co., 19 Mont. 
518. 

The Kaiser case was an application for writ of 
mandate to compel the auditing and allowance of 
the relator’s monthly water bill under a contract, 
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and as here, was partly allowed and the balance dis- 
allowed. The petition alleged with reference to the 
presentation of the bill the following: 

‘‘And your petitioner further states that its 
said bill was ‘duly verified’ and presented to the 
sal City council for allowance in the sum of 
$1379, and that the same was approved and al- 
lowed by the said City Council in the sum of but 
$140.62.”’ 

But the complaint omitted to allege that the 
bill or claim was itemized, which, if counsel are cor- 
rect, is just as essential as the afidavit; and vet a 
general demurrer to the complaint for insufficiency 
was overruled; the defendant elected to stand on its 
demurrer, Judgment went for relator, and, on ap- 
peal, was affirmed. 

How is the claim to be presented? To the city 
council; not to the mayor, the city auditor, to a 
chairman of some council committee, or to some 
other city functionary; but to the city council. 

That is to say before any action can be com- 
menced on any claim or demand, it must be pre- 
sented to the city council within one year. In the 
ease at bar, that was done; and the claim was also 
duly itemized. In order to entitle the party to bring 
an action upon the debt due him, it is not neces- 
sary that his claim must have been sworn to. 

It may be assumed for the purpose of the argu- 
ment and none other, that the non-verification or 
non-itemization justifies the council in disallowing 
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or refusing to order payment of the claim in that 
form; but the non-verification or non-itemization 
certainly does not invalidate the indebtedness itself, 
nor does the statute provide that because the claim 
was not verified or itemized, when presented, with- 
in one year, to the city council, therefore no action 
can be commenced because of it not being verified 
or itemized. The disallowance of the non-verified 
or non-itemized demand, leaves the claimant the 
choice of one or two alternatives; that of presenting 
a new or supplemental claim within the year, if he 
has been notified and has enough time left, or com- 
mencing suit in court, where he mast “verify” the 
complaint. 

In the ease of Pearson vs. City of Seattle, 44 
Pac. 884, it was held that an action may be main- 
tained on a claim filed with the City Clerk and 
presented to the council, not verified as required by 
the charter, where there is nothing in the charter 
forbidding an action to be maintained upon an un- 
verified claim. We submit this is a condition which 
presents itself in this case under that part of the 
statute referred to. There is nothing in the Mon- 
tana statute prohibiting the bringing of a suit, ex- 
cept that it must appear that the account was pre- 
sented to the City. 

The questions raised by the plaintiff in error 
herein have frequently been before the courts for 
consideration, and the following cases sustain our 
position : 
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Wright vs. Village of Portland, 76 N. W. 141; 
Griswold vs. City of Ludington, 74 N. W. 


6638 ; 
man Ve Ogden City, 23 Utal ; _ 7. 444; 
3 Pac. 561. ' |e Wy 73. 


Foster vs. Village of Bellair, 8O°NTW. 383; 
Moore vs. City of Detroit, 129 N. W. 715; 
Lindley vs. City of Detroit, 90 N. W. 668; 
Kriseler vs. LeValley, 81 N. W. 580; 

Foster vs. Village of Bellair, Supra, was an 
action for injuries for defective sidewalk. It was 
conceded by plaintiff that the claim was neither 
itenized nor verified. The council, however, pro- 
ceeded to consider the claim. The Supreme Court 
said, with reference to the itemization and verifica- 
tion of the claim’’—‘‘It is insisted by counsel that 
the requirements of the statute are mandatory and 
eannot be waived by the common council. The pre- 
cise question presented in this case was before the 
court in Griswold vs. City of Ludington, 74 N. W. 
663 and was decided against the contention of coun- 
sel for the defendant. See also Wright vs. Village 
of Portland, 76 N. W. 141.”’ 

Moore vs. City of Detroit, Supra. This was an 
action brought by Moore and Moore against the 
City of Detroit for legal services performed for the 
Village of Fairview, which was assumed by the City 
of Detroit. The claims were presented to the City 
council for the City of Detroit, but not verifred. 
The Court says: ‘‘The record shows, however, that 


both municipalities considered a claim, the defend- 
ant, the City of Detroit, heard testimony in the mat- 
ter and the payment thereof was refused by both 
defendants. Apparently no objection was raised to 
the claim for this irregularity before the council 
committee. We think it has been waived. Gris- 
wold vs. City of Ludington, 74 N. W. 663; Wright 
vs. Village of Portland 76 N. W. 141; Foster vs. 
Village of Ballair, 86 N. W. 383; Lindley vs. City 
of Detroit, 90 N. W. 665. Informal notice seems 
to have been served on the City Council, which re- 
ferred the claim to a committee, which proceeded to 
investigate it. The committee took testimony con- 
cerning the claim and by the report of the com- 
mittee the claim was disallowed. The Court says: 
“The important question is that of waiver. It is 
based on the fact that the Council and City At- 
torney, through his subordinates, acted upon the 
claim as presented to the council, and gave plaintiff 
the right to suppose that they were willing to treat 
the notice as sufficient. We have often decided that 
the common council may waive the formalities of a 
notice. (Citing Cases.) Without intending to hold 
that the the City attorney may waive notice upon 
him and thereby bind the City, we have no hesita- 
tion in saying that the council may do so. Whether 
it has done so or not is usually a question of fact 
to be submitted to the jury, but the facts are undis- 
puted in this case, and we think it was proper for 
the Cireuit Judge to instruct the Jury that by re- 
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ferring the claim to its committee to investigate 
upon its merits and through the action of its com- 
mittee in doing so, it waived further notice.” 

im the case of Kriseler vs. LeValley, 81 N. W. 
080, the claim was presented to the common council 
of the Village of Vasser, as mght watchman and 
deputy marshal for the month of April, 1899, 
amounting to $31.25. The Court said: ‘It is urged 
that the account presented was informal, and not tn 
compliance with section 2745 Compiled Laws of 
1897. The section in question is intended to protect 
the Village from suit without an opportunity previ- 
ously ofefred to the Council to investigate the claim, 
and to do justice. [tts true the statute provides the 
claim shall be accompanied by an affidavit or cer- 
tificate of an officer of the corporation. Assuming 
that this provision was intended to apply to the ac- 
count of the officer of the Village for a fixed salary, 
the council has a right to insist upon such certifi- 
eate or affidavit as a condition to taking action on 
the claim, but it also has a right to waive the re- 
quirement. In this case the council saw fit to treat 
the claim as sufficient in form, and unanimously 
allowed the claim.’’ 

Tt seems that the statute of Michigan requires 
that claims presented to a vilage or city council for 
audit and allowance, mut be verified and itemized. 
This provision in that state applies as well to an 
accowmt tor damages for tort of the City,«@s to 
claims and accounts arising on contracts. In the 
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case of Wright vs. Village of Portland, supra, an 
account for damages was presented, which was not 
verified. A committee of the council was appointed 
to investigate the claim, which caused a survey to 
be made for the purpose of ascertaining the amount 
of damages. The council thereafter referred the 
matter to its President to settle the claim, and at 
his request, plaintiff appeared before him and tried 
to make an adjustment. The only objection to the 
payment of the claim was the amount, and not be- 
cause it was not verified as required by the statute. 
The Supreme Court, by Moore, Justice, held that 
by not objecting to the claim on account of its not 
being verified, the council waived such require- 
ments, and says: 

‘We do not see how any question of public 
policy is involved here so as to affect the question 
of waiver. Had this claim been allowed and paid 
we do not think it could be said that an legal claim, 
or one contrary to public policy, had been adjusted 
simply because the claim was not verified. ‘This 
requirement of the statute is for the benefit of the 
Village, and is a matter which may be used by it by 
way of defense. The Court construed a similar 
statute several times. In Germaine vs. City of 
Muskegon, 105 Mich. 213; 63 N. W. 78. Where a 
claim was not rejected for the reason that it was not 
verified, it was said that the defect was therefore 
waived. In Canfield vs. City of Jackson, 70 N. W. 
444, the defense was not set up until the case was 
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tried. It was then raised in an application for a 
new trial. It was held that was too late. The case 
of Griswold vs. City of Ludington, 74 N. W. 668, in 
a case much like this, the claim was presented. The 
council did not do as much, nor take as formal ac- 
tion in relation to it as counsel offered to prove 
was done in this case. The claim was not verified. 
The court said ’a waiver is a mixed question of law 
and fact, and each must necessarily depend much 
upon its own peculiar, circumstances and surround- 
ings. It is a question for the court to determine 
whether there is any evidence tending to show a 
waiver; but, when there is any evidence, the Jury 
must determine what the intent of the party was, 
as a Waiver is usually one of intent, as indicated by 
the acts and declarations of the party.’ It was held 
the council might waive the verification of the claim 
and the court should have submitted the case to the 
jury, whether it had done so or not. In this case, 
if counsel could show what he offers to show, the 
question would have been submitted to the jury to 
decide whether there was a waiver on the part of 
the council.’’ 

The other cases cited directly sustain our con- 
tention and we will not trouble the court with quo- 
tations from them. 

The position of counsel for the defendant, that 
the presentation of verified account cannot be 
waived, is clearly unsound. If it could be waived 
under the law in any way, it may be waived under 
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the circumstances alleged in the complaint. 

In the case of Borghart vs. Cedar Rapids, 
Towa, 68 L. R. A. 306, it is held that failure to plead 
in defense of an action for damages for closing a 
highway, that a verified account thereof was not 
presented to the City Clerk, is a waiver of the de- 
fense. 

It is held in the case of O’Connor vs. Fon Du 
Lac, (Wis.) 53 L. R. A. 831, that if objection is not 
taken in a suit against the City, that a verified ac- 
count had not been submitted to the couneil, such 
objection is watved. 

If such objection is waived by failure to raise 
the question in the pleadings or at the trial of the 
suit, such objection is not jurisdictional, and is only 
a matter of detail in the transaction, and may be 
waived in the manner set forth in the complaint. 
We submit, therefore, first, that the case as pre- 
sented by the complaint does not fall within the pro- 
visions of section 3283 and 3288 of the Revised 
Codes; and, second: that if it did, the defendant by 
and through its council, duly waived the presenta- 
tion of a claim verified as provided by the statute. 
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We shall next take up briefly a review of 
the decisions cited by counsel for the defendant 
in support of their contentions. We find but one case 
in all of those cited, in which it is even intimated 
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that the council might not waive the verification of 
the claim, and that is the case of Richardson vs. 
Salem (Ore.) 94 Pac. 34. 

A eareful examination of this opinion and a 
comparison of the statute of Oregon and Section 
3283 Revised Codes, we believe will demonstrate 
the inapplicability of this decision to the matter 
before the Court. The statute of Oregon provides 
‘‘No claim against the City shall be paid until it is 
> Our statute provides: 
‘‘And any claim or demand not so presented at the 
time aforesaid, is forever barred.’’ The council has 


first itemized and verified. 


no authority to allow any account or demand not 
so presented.’’ The difference between these two 
statutes seems to us to be very apparent, and this 
conclusion more especially applies when we read the 
remainder of section 3283 which provides: ‘Nor 
must any action be maintained against the City or 
Town for or on account of any demand or claim 
against the same, until such demand has first been 
presented to the council for action thereon.”’ Tak- 
ing section 3283 as a whole it provides: ‘‘ First: that 
all accounts and demands shall be first duly item- 
ized and verified, and must be presented within one 
year from the date they accrue. Two: Any claim 
or demand not presented within one year is forever 
barred. Three: That the council has no authority 
to allow any account or demand not so presented. 
Fourth: No action can be maintained against the 
City on account of any claim or demand, unless such 
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demand shall have first been presented to the coun- 
calle 

But, again, when we compare the language of 
the court in that case with the language of our own 
Supreme Court in the case of Dawes vs. City of 
Great Falls, supra, we insist that the case at bar 
is absolutely withdrawn from the decision in the 
Richardson case. It was insisted in the Richardson 
case that the itemizing or verifying the claim were 
not conditions precedent to bringing an action 
thereon, and that they were matters of defense that 
might be waived. The Court said ‘With reference 
to this proposition, tf setting out the items of the ac- 
count and verifying the same were only for advice 
and guidance of the auditing officer, possibly he 
might waive them.’ Our own Supreme Court, in 
the Dawes ease, held the purpose of the Statute was 
for auditing the claim or account. So that, we must 
eonclude that the case at bar comes within the ex- 
ception noted in the Richardson case. 

In each and all of the other cases cited by coun- 
sel, it is held simply that the presentation of a claim 
to the City Council (In cases where such presenta- 
tion is required by the statute) is a condition pre- 
cedent to the right to bring suit against the City 
thereon. This we do not deny. The principle seems 
to be uniformly supported by the authorities wher- 
ever it has been before the courts. There is, how- 
ever, a great difference between the principle an- 
nounced by these authorities and the case at bar. 
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HTere the account was presented, and the condition 
precedent was complied with. 

On page 9 of the brief, the case of First Nat. 
Bank v. Custer County, 7 Mont. 464, is cited; and 
also that of Powder River Cattle Co. vs. Custer 
County, 9 Mont. 145. Neither of said cases is ap- 
plicable to the action at bar; in the first case a com- 
plaint, which failed to allege that a claim had been 
presented, was held defective. In the Powder River 
Cattle Co. case, the claim against the county was 
never presented. Both are inapplicable to the facts 
in the suit at bar, because there is absolutely no 
question here as to both pleading and proof of 
presentation; verification was the only question at 
issue. 

On pages 9, 10 and 11 of the Brief, three Mon- 
tana cases, arising against the City of Helena, in 
litigation in connection with the waterworks contro- 
versy and electric light plant, are quoted from. A 
brief reference to said decisions, and their history, 
and bearing in mind the use of the quoted language 
as applied to the particular facts there under con- 
sideration, shows their utter inapplicability to the 
case at bar; and such was evidently the opinion of 
Judge Hunt, who, but a short time previous to 
the rendition of his decision herein, had had the 
said Helena cases before him in connection with 
the water litigation afterwards taken on appeal to 
this court, involving in the first hearing before him, 
the consideration of what is a debt or not a debt, 
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within the meaning of the constitutional inhibition 
against municipal indebtedness, as well as the sta- 
tutory provisions found in the sections quoted 
(formerly Sections 4811 and 4812 of the Political 
Code). 

The most that can be claimed for said Montana 
eases is to hold that the provisions of sections 3283 
and 3288 are mandatory. But such statutes may 
be mandatory and yet the acts and conduct of the 
city constitute a waiver of such requirements, and 
operate as an estoppel. 

The case of Naylor vs. MeColloch (Ore.) 103 
Pac. 68, does not hold that the council cannot waive 
a verification of the claim. It does hold that it is 
difficult to see how certain requirements of the 
Sumpter City charter can be waived, such as 
presenting the claim to the Recorder with the neces- 
sary evidence, that such Recorder shall report at 
the nezt council meeting with any suggestions, and 
that the claim mast lay over until the next council 
meeting before it can be paid. 

In reference to Campbell vs. Brackett (Ind.) 
90 N. E. 777, a careful reading will show that the 
Court does not hold that the claim was void because 
not verified. The action was brought to recover 
$400.00 illegally paid a city attorney as extra com- 
pensation shortly before the expiration of his term; 
the claim was neither itemized nor verified, and 
was allowed at the same session at which it was pre- 
sented, when the statute required it to be presented 
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at least five days before the session of the council 
at which it was allowed; and the statute not only 
made it unlawful to violate any of its provisions, 
but also made it a criminal act for any city officer 
to violate its provisions directly or indirectly, under 
penalty of fine and removal from office. The basis 
of the decision is shown in the concluding para- 
eraph as follows: 

‘‘The statute we are here considering is a salu- 
tary one, enacted for the protection of the public 
against scheming and unscrupulous officers, as well 
as a protection to honest officers and employes of a 
town, by affording a means and opportunity for im- 
vestigation of each claim filed before its allowanee. 
It was enacted to prevent such hasty action as is 
here shown;’’ thus completely distinguishing it 
from the case at bar, in which not even a suggestion 
of fraud, haste, lack of consideration, dishonesty, 
diversion of funds, ete., has been or can be made. 

Bingham v. First National Bank, 122 Fed. 16, 
is inapplicable to the suit at bar. That case is 
authority for the proposition that an Idaho statute 
requiring that ‘county warrants must specify the 
liability for which they are drawn, and when it oc- 
curs’? is mandatory; that county warrants failing to 
contain such statements were void on their face, 
and would not, of course, suport an action against 
the county. The language quoted from said decision 
by appellant’s counsel will be found on page 22 of 
the 122nd Fed., and we believe it is but fair to ob- 
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serve that the language, quoted on page 15 of the 
brief, was employed by the court with reference to 
county warrants, as will be seen from the next para- 
graph following at the bottom of page 22, all of page 
23, and the remainder of the opinion on page 24, 
where the following self-explanatory language is 
found: ‘‘The present action being based solely on 
the alleged warrants, and as they omit matter made 
essential by the statute of the state, under which 
they purport to have been issued, they must be ad- 
judged invalid.” 

Thus the court apparently emphasizes the fact 
that the action ‘‘was based solely on the alleged 
warrants,’’ thereby leaving open to fair inference 
what might have been the result in a different form 
of action. 

In re Farell, 36 Mont. 254, cited on page 16, has 
clearly no application, in any aspect, to the facts 
and propositions involved in the suit at bar. 

On pages 16-17 of the brief, the attempt to cir- 
cumvent several of the Michigan decisions is dex- 
terous, but ineffectual, as will appear from a read- 
ing of the decisions themselves. To illustrate: It is 
claimed that in Foster vs. Bellaire, the contention 
that the statute was mandatory was denied. That 
which was denied was not that the ‘‘statute is man- 
To quote the exact language of the court: 
‘‘Tt is insisted by counsel that the requirements of 


datory.”’ 


the statute are mandatory and cannot be waived by 
the common council. (Italics ours.) The precise 
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question presented by this case was before the court 
in Griswold vs. Ludington, 116 Mich. 401, 74 N. W. 
663, and was decided against the contention of the 
counsel for the defendant. See also Wright vs. 
Village of Portland, 118 Mich. 23, 76 N. W. 141 and 
eases there cited. Sacks vs. Railway Co. (Mich.) 
84 N. W. 314; Leach vs. Railway Co. (Mich.) N. W. 
ly 

Council’s significant omission (whether inad- 
vertently or otherwise) of the words just italicized, 
—‘and cannot be waived by the common couneil’’ 
is fatal to their contention. The Michigan attorneys 
insisted that the statute being mandatory, its pro- 
visions .could not be waived. But the courts denied 
such contention. It thus appears that while the 
courts unquestionably recognize such statutes as 
mandatory, the contention that such provision could 
not be waived was denied; for there can be absolute- 
ly no question, that from an examination of the 
Michigan cases themselves, it will be seen that the 
statutes were mandatory, and the courts held, as did 
Judges Hunt and Bourquin, that nevertheless the 
action and conduct of the city, under the facts, con- 
stituted a waiver. 

So in the Griswold ease, it is true, as counsel 
claim, that Canfield vs. City of Jackson, 70 N. W. 
444 is cited; but it is apparent from a reading of 
the Griswold decision, that it rests not alone upon 
the Canfield case, which is incidentally cited, but 
upon clear logic, sound reasoning, and common 


honesty, by refusing to permit escape from an hon- 
est obligation, through attempted technical evasion. 
% % * * * x * x % 

The views of both the District Judges were 
legally correct and substantially just. The judg- 
ment should be affirmed. 

Respectfully submitted, 
EDWARD HORSKY, 
Attorney for Defendants in Error. 


United States 


Circuit Court of Appeals 


For the Ninth Circuit. 


THE CITY OF FORSYTH, an Incorporated 
City of the Third Class of the State of Mon- 
tana, formerly the TOWN OF FORSYTH, 

Flamtitt im) hater 
VS. 

E. W. CRELLIN, W. H. JACKSON and B. N. 
MOSS, Co-partners Doing Business Under 
the Firm Name and Style of DES MOINES 
BRIDGE & IRON COMPANY, 

Defendants in Error. 


Petition for Rehearing. 


TO THE HONORABLE 
THE UNITED STATES CIRCUIT COURT 
OF APPEALS, FOR THE NINTH CIR- 
Cur: 


Your petitioner, the City of Forsyth, plaintiff 
in error in said above entitled cause, respectfully 
asks the court to grant your petitioner a rehearing 
of said cause, upon the following grounds: 
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1. The question whether sections 3283 and 3288 
of the Revised Codes of Montana are applicable to 
claims and demands against cities and towns, based 
on contracts made and let pursuant to the provisions 
of sections 3278, 3279, 3280 and 3281 of the Revised 
Codes, was not presented nor made an issue in the 
case. On the contrary, the pleadings are based, and 
the trial of the case proceeded, upon the theory that 
sections 5285 and 3288 are applicable, but a recovery 
was allowed upon the ground that the requirement 
of presenting the claim or demand of the defendant 
in error, ‘“‘accompanied by an affidavit,’’ could be 
Waived, and was waived, by the Citv Council. 

2. The only question presented by the record 
in this case for the determination of this court was 
the correctness of the ruling of the trial court in 
holding that compliance with the requirements of 
sections 5285 and 3288 of the Revised Codes of Mon- 
tana could be waived, and was waived, by the Coun- 
eil of the City of Forsyth. It was not claimed or 
contended, nor was a suggestion made, or intimation 
given, in the court below, nor upon the hearing of 
the case in this court, that the provisions of said 
sections were not applicable to claims and demands 
based upon contracts made and let pursuant to sec- 
tions 3278, 3279, 3280 and 3281 of the Revised Codes, 
and the plaintiff in error was not, and has not been, 
afforded an opportunity to be heard upon the pro- 
position on which this court decided the ease. 
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3. The decision of the court eliminates from 


the operation of section 3283 and 3288 of the Re- 
vised Codes of Montana all claims and demands 
against cities and towns on contracts made and let 
pursuant to the provisions of section 3278 of the 
Revised Codes, and is in conflict with the decisions 
of the supreme court of the state of Montana in 
which said section 3283 and 3288 and said section 
3278 have been construed. 
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We respectfully invite the attention of the court 
to the fact that it was conceded throughout the 
proceedings in the trial court that the provisions of 
sections 3283 and 3288 of the Revised Codes of Mon- 
tana are applicable to the claim of the defendant in 
error, and the only ground urged, upon which it was 
sought to escape compliance with the requirements 
of the statute, was that such compliance had been 
waived. In their complaint, after averring that the 
Council considered and acted upon the claim, 


‘fas regular in form and properly presented,”’ 
the plaintiffs allege, 


“that whatever, if any, objection there might 
have been to the form of said final estimate, 
account, or claim, or to the presentation there- 
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of, and amount theerof, were by tlie action of 
said defendant, by and through its City Coun- 
ceil, duly waived, and defendant is estopped and 
cannot be heard to make any objection in the 
premises.’’ (Tr. p. 8.) 


The sufficiency of the complaint was challenged 
by demurrer, based upon a failure to allege presen- 
tation of the claim in manner and form as required 
by the statute. In overruling the demurrer Judge 
Hunt held that the statute apphed, but considered 
the complaint to be sufficient, because : 


‘The presentation of the final estimate to 
the council fulfilled the essential requirements 
of section 3283 of the Revised Codes,”’ (Tr. p. 
47). 


And in that connection, the learned Judge 
further said: 


‘Presentation therefore must be had as a 
condition precedent to the maintenance of an 
action. But the provisions which eall for the 
accompaniment of an affidavit relate to the 
manner in which the account or claim presented 
shall be supported.’’ (Tr. p. 48). 


The answer affirmatively alleged failure to 
comply with the statutory requirements, and so ful- 
ly was it conceded on all sides that sections 3283 and 
5288 of the Revised Codes were applicable, that on 
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icra: tiestmicl, Jatuary 22, 1913, and after an 
objection to the mtroduction of evidence in suport 
of the complaint, as it then stood, had been denied, 
the defendants in error, plaintiffs below, applied 
for and obtained leave to amend the complaint, and 
did amend it, bv alleging presentation of the claim, 


duly itemized, (Tr. p. 33), 


‘accompanied by an affidavit stating the same 
to be a true and correct account against said 
town for the full amount for which the same 
was presented, and that said claim and demand 
accrued as set forth,’’ (Tr. p. 34). 


The plaintiff failed to sustain the burden of 
proof upon this issue, but the court nevertheless 
permitted a recovery, not, however, because sections 
3283 and 3288 were inapplicable, but because the 


“affidavit was waived by the consideration of 
these elaims by the City,’’ (Tr. p. 68). 


The finding of the trial court so made was a 
finding upon the issue squarely presented by the 
pleadings and proof, and upon the issue on which 
the case was submitted to this court. It was for the 
purpose of securing a review by this court of this 
particular ruling of the trial court, and for that pur- 
pose only, that the case was brought here. The 
error assigned was that, 


“The United States District Court, in and 
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for the District of Montana, erred in holding 
and deciding that the City Council of the City 
of Forsvth had the right and authority to waive 
compliance with the provisions of section 3283 
and section 3288 of the Revised Codes of Mon- 
once (PT). (2). 


No reference was made at any time, either im 
the court below, or in this court, to sections 3278, 
3279, 3280 and 3281 of the Revised Codes, nor had 
it ever been claimed or contended, intimated or 
suggested, that these sections of the Code had the 
remotest bearing upon the question presented to 
this comt for determination by the record of the 
case. It was tried in the cout below, and heard and 
submitted here, upon the theory that sections 3285 
and 3288 were applicable, and the onlv disputed 
question was whether compliance with their re- 
quirements could be waived. The action was not 
htigated at anv stage upon any other theory, and, 
as was said by the supreme court of Indiana, in the 
ease of Feder v. Field, 20 N. E. on page 13 


‘The law is well settled that a complaint 
must proceed upon a definite theory; that the 
case must be tried on the theory constructed by 
the pleadings, and such a judgment as the 
theory warrants must be rendered, and no other 
ov different one.’’ 

And, as was said by the cirenit court of appeals, 
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for the eighth cirenit, in Hlinois Central R. C. y. 
Egan, 203 Fed. on page 939: 


‘Nor is it permissible for one who tries his 
case upon one theory to change his position in 
the appellate court and ask for a reversal upon 
another and inconsistent theory.’’ 


“UL, 


Sections 3283 and 3288 of the Revised Codes 
require that ‘‘all accounts and demands’? must be 


‘duly itemized and ac- 


presented to the Council 
companied by an affidavit,’’ and ‘‘anv claim or de- 
mand not so presented’’ within one year after the 
same accrued is forever barred. By subdivision 63 
of section 3259 of the Revised Codes of Montana, 


the Council is given plenary power, 


“To make any and all contracts necessary 
to carry into effect the powers granted 
and to provide for the manner of executing the 
same,”’ 


but the general authority so conferred to make con- 
tracts is subject to the limitations and restrictions 
contained in section 3278, which requires all con- 
tracts for work, supplies and materials involving an 
expenditure exceeding $250.00 to be let to the lowest 
responsible bidder. That the only purpose of sec- 
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tion 3278 was to prescribe the mode of making and 
entering contracts exceeding the amount of expendi- 
ture therein mentioned was expressly held by the 
supreme court of Montana, in Missoula St. Ry. Co. 
y. City of Missoula, 47 Mont. on page 95, where the 
court, in discussing the provisions of subdivision 63 
of section 3259, and of section 3278, says: 


“The mode of exercising the power granted 
by the former section is subject to the limita- 
tion preseribed in the latter.”’ 


And, so it was held by the same court, in Helena 
Water Works Co. v. City of Helena, 31 Mont. 243, 
a case involving the making of a contract under the 
provisions of said section 3278 of the Revised Codes, 
(the very notice calling for bids pursuant to the re- 
quirements of said section 3278 appearing on page 
244 of the reported case), in which it was intended 
to make payments for supplies and materials fur- 
nished in eash, that the business of the city could 
not be managed or carried on in that way, because, 
by the provisions of section 3283 and 3288 of the 
Revised Codes, 


“Hvery expenditure of public money made 
by it must be made under the very eyes of its 
inhabitants, anvone of whom is afforded an 
opportunity to inspect the items of the pro- 
posed expenditure and register his objection 
to such as may appear to him unwise or un- 
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necessary ; for in such case every item of pro- 
posed expenditure must be incorporated in an 
itemized bill, duly verified, filed with the City 
Council, audited and allowed before payment 
ean be ordered.’’ 


So, likewise, in Palmer v. City of Helena, 40 
Mont. 498, the contract, was one which the City was 
about to make, pursuant to the provisions of seetion 
3278, the Mayor and City Council having 


‘“proeeeded to eall for sealed bids as a prelim- 
inary step for letting contracts for the purchase 
of materials, apparatus and machinery to be 
used in the installation of a lighting plant. 
*  * * The intention was to let contracts for 
the purehase of the materials required and pro- 
eeed at onee to the installation of the plant. 
By the terms of the advertisement, the mater- 


ials were to be paid for in cash.”’ 


The supreme court affirmed the action of the 
trial court in enjoining the City from making the 
proposed contracts, upon the ground that under the 
provisions of section 8283 and 3288, 


‘fall claims against it for services rendered or 
materials furnished must be audited and al- 
lowed as such before they can be paid, and thus 
become debts within the meaning of the pro- 
hibition.”’ 
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There is nothing in section 3278, or any of the 
succeeding sections referred to by this court in the 
decision rendered in the case at bar, regarding the 
management of the fiscal affairs of cities and 
towns, but, as was said by the supreme court of 
Montana, in the Missoula Street Railway Company 
ease, supra, these sections simply prescribe the mode 
in which contracts involving an expenditure ex- 
ceeding $250.00 shall be made. What is more, as 
has been pointed out, the supreme court of Montana 
has expressly held that claims and demands, based 
upon such contracts, are governed and controlled 
by the requirements of section 3283 and 3288 of the 
Revised Codes. 


See, also: 


Oshkosh Water Works Co. v. Oshkosh, 187 
U.S. 487. 
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The effect of the construction placed by this 
court upon sections 3278, 3279, 3280 and 3281 of the 
Revised Codes of Montana eliminates from the re- 
quirements of section 3283 and 3288 all claims and 
demands arising upon contracts let by cities and 
towns, pursuant to the provisions of section 3278. 
No question was presented by the record calling for 
a construction of that provision of the Code, and 
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there was no issue raised requiring a determination 
of its purpose and effect. No opportunity was af- 
forded the plaintiff in error to argue or discuss the 
proposition upon which the decision of this court 
is made to turn, because, as already pointed out, 
there was no claim or contention made at any time 
that sections 3278-3281 had any bearing on the case. 
Besides, the only object which section 3278 was in- 
tended to serve is, as stated by the court in Ford 
v. Great Falls, 46 Mont. 309, 


‘‘to prevent favoritism and to secure to the pub- 
he the best possible return for the expenditure 
of the funds which the property owners are re- 
quired to furnish, through the payment of taxes 
and assessments. ”’ 


That this is the only purpose which a statute like 
section 3278 of the Revised Codes of Montana is in- 
tended to serve has been uniformly declared by all 
the courts in which the question has been considered 
and determined. Judge Dillon, in the last edition 
of his work on municipal corporations, (2 Dillon 
Mun. Corp. par. 802) states the rule as follows: 


‘‘Tn diseussing the nature of the contracts 
which are excepted from the operation of stat- 
utes requiring competitive bidding, the court 
has said that the purpose of the statute is to im- 
sure economy in the public administration, and 
honesty, fidelitv, and good morality in the ad- 
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ministrative officers. Competitive offers or 
bids have no other object but to insure economy 
and exclude favoritism and corruption in the 
furnishing of labor, services, property, and ma- 
terials for the uses of the city. This is the only 
purpose of the statutes, and when this effect ts 
given to them, nothing further is weeded.” 
(Italics ours). 


For these reasons we respectfully ask that a 
rehearing of said cause be granted, in order that 
there may be afforded to the plaintiff in error an 
opportunity to be heard upon the question whether 
sections 3278-3281 have the effect given them by 
this court, and operate to relieve holders of claims, 
based upon contracts, made pursuant to section 5278 
of the Revised Codes of Montana, from a compli- 
ance with the mandatory requirements of section 
3283 and 3288 of said Codes. 


Respectfully submitted, 


F. V. H. COLLINS, and 
GUNN, RASCH & HALL, 


Attornevs for Plaintiff in Error 
and Petitioner. 


We, the undersigned, M. 8S. Gunn, Carl Rasch 
and E. M. Hall, counsel and attorneys for the City 
of Forsyth, the plaintiff in error and petitioner, do 
hereby certify that in our judgment the foregoing 
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petition for a rehearing is well foundgd and that the 
same is not interposed for dela. 


Counsel for Plaintiff in Error 
and Petitioner. 


United States 


Circuit Court of Appeals 


Hor the Ninth Circuit. 


THE CITY OF FORSYTH, an incorporated 
City of the Third Class of the State of Mon- 
tana, formerly the Town of Forsyth, 

Plait in ror 
VS. 


E. W. CRELLIN, W. H. JACKSON, and B. 
N. MOSS, copartners Doing Business under 
the Firm Name and Style of DES MOINES 
BRIDGE & IRON COMPANY, 
Defendants in Error. 


ANSWER TO PETITION FOR RE-HEARING. 


IT and II. 


On page 3 of the petition, it is claimed, ‘‘that it 
was conceded throughout the proceedings in the 
trial court that the provisions of sections 3283 and 
3288 of the Revised Codes of Montana are applicable 
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to the claim of the Defendants in Error, and the on- 
lv ground argued upon which it was sought to es- 
cape comphanee with the requirements of the stat- 
ute are that such compliance had been waived.’’ It 
is also claimed (page 6) ‘‘that the action was not 
litigated at any stage upon any other theory.”’ 

As to both of these assertions, and the accuracy 
of the facts claimed in alleged grounds I and II 
(pages 1 and 2 of the petition), we respectfully but 
emphatically join issue with the plaintiffs in error. 

For the information of the court upon these 
features, we herewith file as an exhibit a certified 
eopy of the typewritten brief of Defendants in 
Error, in opposition to the city’s demurrer in the 
lower court, marked ‘‘Exhibit A.’’ It will be seen 
therefrom on pages 1, 2, 3, 4 and ending on page 9, 
that the identical proposition in question was Hti- 
gated in the trial court. 


Torquote trom our brief m the imal con: 


“VHAT IY WAS NOT NECESSARY, Ute 
DER THE CIRCUMSTANCES DISCLOSED BY 
THE COMPLAINT IN THIS ACTION, FOR 
PLAINTIFFS TO PRESENT ANY CLAIM TO 
THE CITY COUNCIL UNDER THE PRO- 
VISIONS OF SECTIONS 3282 AND 3288 OF 
THE REVISED CODES.”’ 


And again in this Court, in our brief, the very 
first subdivision thereof (1), pages 5 to 8 inclusive, 
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deals with the same proposition (page 5) under the 
following caption: 


“UNDER THE FACTS SHOWN IT WAS 
NOT NECESSARY FOR DEFENDANTS IN 
ERROR TO PRESENT ANY CLAIM TO THE 
Giary GOUNCIL.”’ 


It may be that counsel for plaintiffs in error 
did not attach much importance to the point in 
question and apparently such was their attitude ou 
oral argument in the appellate court. But merely 
because the learned counsel so regarded the point, 
affords no valid reason why this court should now 
he asked to grant a re-hearing. 
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At the bottom of page 8 and top of page 9. there 
is an alleged quotation from the case of Helena 
Waterworks Co. vs. City of Helena, 31 Mont. 248, 
244, but a reading of such case discloses uo such 
language. There is such language in another Hel- 
cna ease, which was under different conditions of 
fact and was canvassed in the briefs of both plain- 
tiff and defendants in error herein. And also upon 
oral argument, the court will probably recall the 
undersigned dwelt at length upon the history, and 
the particular facts involved in the Helena cases, 
in the water and light controversies from that city, 
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ete., and the closing retort thereto by opposing 
counsel was in substance: ‘‘This suit does not in- 
volve the troubles of the City of Helena. No doubt 
the City of Helena was very badly treated by the 
water company in those ecases.’”? We advert to this 
bv way of reminding counsel that al] that is now ad- 
vaneed under this head has heretofore been orally 
discussed, and was considered in the briefs herein. 

Moreover, the court’s opinion herein itself af- 
fords the best answer upon this branch of the peti- 
tion for re-hearing wherein such cases were con- 
sidered for the purpose of the argument for all that 
counsel claimed for them. It thus appearing that 
there is neither anything new or which has not been 
heretofore presented, discussed and correctly decid- 
ed herein, no tenable reason for a ve-hearing has 
thus far been urged. 


JOE 


It is next asserted that the construction placed 
by this court upon Sections 3278, 3279 and 5281 of 
the Montana Revised Codes eliminates from the re- 
quirements of sections 3283 and 3288, upon all 
Claims arising upon contracts with cities and towns 
pursuant to section 3288. No such result will neces- 
sarily follow. Again it is erroneously claimed that 
—‘no opportunity was ever afforded the plaintiff 
in error to areue or discuss the proposition upon 


= 


which the decision of this court is made to turn,” 
(page 11 of Brief). 

In the light of our typewritten brief in the 
court below, and our printed brief on appeal here- 
in, and the oral arguments on appeal, we again re- 
ply to counsels’ statements as probably being an un- 
conscious lapse of memory. It is apparent that this 
Court mn the able opinion rendered holds that under 
such conerete facts as appear in this suit, it was not 
designed or intended that sections 3283 and 3288 
should apply to claims against the city similar to the 
one in suit. And while it nmght be necessary to 
present a claim to the council before suit, ‘vet it 
was not the purpose of the statute that such claims 
should be verified as a condition precedent to the 
eity council’s allowance or to the institution of an 
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NenOM Tedinst the city.’ 
fessedly the Bridge Company on every occasion 
presented its claim. Moreover, had there been any 
possible question that the bids for the contract had 
not been regularly advertised for, the eontract 
reeularly awarded, proper steps taken for altera- 
tions, ete., as required by sections 3278, 3279, 3280 
and 3281, it may be assumed that the same would 
have been pleaded as defenses in the answer; other- 
wise the presumption must obtain that the contract 
was regularly awarded, entered into and carried 
out. Therefore to quote counsel’s quotation (page 
11 of brief), from Ford vs. Gt. Falls, 46 Mont. 369, 
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the purpose of the statutes ‘‘to prevent favoritism, 
and to secure to the public the best possible return 
for the expenditure of the funds which the property 
owners are requived to furnish through the payment 
of taxes and assessments’’ was fully subserved; the 
public having thus received such results, the empty 
formula of an affidavit to a claim already presented 
pursuant to a contract on which there had thereto- 
fore been five payments, and tests and acceptance 
of the water system having been made and full op- 
portunity afforded for any possible objection and 
none registered, would mean at the best technicality 
carried to the extreme of being ridiculous. With an 
opinion that has twice been sustained in the trial 
court, which has again been justly affirmed in the 
Appellate Court, and which is not in conflict with 
the decisions of the Montana Supreme Court, we 
respectfully subnut that no grounds for re-hearing 
have been presented and the petition should be de- 
penn. 


Very respectfully, 


EDWARD HORSKY, 
Attorney for Defendantsin Errov. 
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